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PREFACE 


A long-awaited dream is coming true in the form of this book. It is a congregation of young 
academic and research minds, sharing their expertise on family law connected issues, which 
have high contemporary relevancy. 


Law, governs the entire spectrum of human conduct. So, it ought not to be static. It should grow 
with the changing needs of the society. But many a time, law lags behind social change. It is 
also true vice versa. Society does not change and does not keep pace with change in law. Both 
the situations result in socio-legal imbalance giving rise to conflict between social morality and 
constitutional morality. 


The concept of family has been universally changed greatly in recent decades and India is no 
exception to it, though a bit late, compared to Western and European societies. Family, as a 
product of marriage, is a prime institution, socially cherished and legally recognised, since the 
dawn of civilization. However, the conventional assumptions of family and the sanctity 
attached to marriage are witnessing a gradual side-lining with the emergence of alternate forms 
of long-term committed intimate relationships, be it by heterosexuals, without marriage, 
commonly called as Live-in-relationship, and by homosexuals urging their right to marriage 
and family life as their legitimate claim. 


The irony that deserves to be noticed is where marriage is permitted between heterosexuals, 
they crave for mere relationship without committing themselves to marriage and marital 
responsibilities. On the other hand, marriage does not permit parties to be homosexuals, and 
same sex individuals want to enter into marriage bond and form a family with alternate 
parenting mechanisms namely adoption and surrogacy. These hybrid forms of families with 
live-in-relationship unions, same sex unions and single parenting family structure throw open 
un-resoluble legal issues affecting the stake holders in the areas of matrimonial remedies, 
inheritance and property, guardianship and adoption, legitimacy and maintenance, division of 
spousal/ live-in partner properties. The existing Family law framework fails to capture these 
developments in the society on the ground of socially perceived notions of morality and ethics. 
In a plural society, diversity of conflicting claims for rights is indispensable, resulting in 
legislative dilemma and judicial divergence. 


Family and marriage have been evolved as a natural phenomenon over time but man-made 
perpetrations of discrimination against women on the basis of gender reflect patriarchy in the 
customs and social barriers. Logically speaking, law as an instrument of social change, begins 
with making of law. But even legislators who make law, see through the lens of male 
experiences. Family law, consisting of customs, traditions and legislations, suffers from certain 
grey areas. Gender discrimination against women and patriarchal clutches are patently and 
latently visible in the matters of divorce, guardianship, adoption, inheritance and maintenance. 
India is a mosaic of colourful personal laws of all religious communities. But no one personal 
law has a credit of being gender neutral, though their subordination of woman varies only in 
degrees. The rights of the children, in cases of family turbulences, are flagrantly violated and 
the responsibility of safeguarding their interests heavily rests upon the shoulders of judiciary. 
The adoption of children, hitherto, was parent-centric and religious centric and now with 


iti 


Juvenile Justice Act, the future of orphaned, abandoned and surrendered children has been 
secured legally. Still, in real terms, thousands of children are wailing in children’s homes and 
thousands of couples are waiting for a child. The system needs a close scrutiny. 


Though family law is basically a civil law, intersection of criminal law is visible in areas of 
marital rape, Bigamy, domestic violence, child marriage and protection of children from sexual 
abuse. This is an interesting area but it is time to ponder why these issues surface constantly 
despite legal safeguards. 


Uniform Civil Code, Article 44 of the Constitution of India, is a much-debated directive of 
State Policy due to its complex nature and challenges from different quarters. The proponents 
hope for integration and gender equity whereas the dissidents apprehend marginalisation. 
Legislative action is deferred and Judicial response is not uniform. 


In this context, we took an intense interest in bringing out a book and offered important time 
slots to these themes during a Three-Day National Conference on “Reconstructing Family Law 
in India with Evolving Modernity”, organised by the Faculty of Law on 4", 5" and 6" January 
2023. The Conference was inaugurated by Hon’ble Justice Prabha Sridevan (Retd), the High 
Court of Madras, who set the ball in motion. It was concluded by Valedictory address by Prof. 
Dr.Manoj Kumar Sinha, Director, Indian Law Institute, Delhi, a premier institute of Legal 
Research headed by the Hon’ble Chief Justice of India, as its Ex-officio President. This 
conference opened up the intellectual door for academicians, researchers and students to garner 
excellence in the legal field. The present book titled “Expanding Horizons of Family Law in 
India — Young Minds’ Perspectives” is the fruit of this endeavour. It contains papers that 
showcases the innovative thinking of student researchers and scholars which were peer 
reviewed and revised to make them suitable for publication. This book is an initiative to foster 
the presentation and the integration of perspectives and opinions of these young minds, a step 
towards academic excellence in Family and Personal laws in India. 
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FOREWORD 


Law and social change never travel parallel. Either Law precedes social change as in the case 
of property rights to women or social change precedes law as in the case of alternate forms of 
intimate relationships. Legal lacunae vs. social realities as well as legal dynamism vs. social 
reluctance create areas of socio-legal tension. Its vibrations are indispensably and abundantly 
felt in the core areas of family law because lasting values in a given society have their roots 
only in a family. A great deal of transformation has been taking place in matters connected with 
family law. The hitherto discourses on Family law has shifted its focus towards the newly 
emerging social realities which have evoked a great deal of controversies and conflict of 
interests. 


In this era of fusion of traditional and modem thoughts and practices in the sphere of family 
law, Prof. P. B. Pankaja and her team have undertaken and completed a formidable task in 
bringing out this book aptly titled as “Expanding Horizons of Family Law in India — Young 
Minds’ Perspectives”. It is a timely outcome. I have gone through the first print of this book 
and it is refreshing. It is a comprehensive collection of the views of young scholars and students 
arranged in a meaningful sequence. The theme and the sub-themes of the book are very much 
relevant to the present-day context, not only for the legal academicians, but also for the 
common man as well. Not only literacy, but legal literacy is the need of the hour. Every 
individual is a real stake holder in this transformation. 


The conflict between the traditional concept of family and modern concepts of intimate 
relationships like live-in-relationship unions, same sex unions and single parenting family 
structure leave the young generations in a state of confusion and pose great challenges to the 
institutions of marriage and throw open un-resoluble legal issues like legitimacy and parentage. 


The existing legal framework does not address the contemporary issues of socio- legal tensions 
and the stake holders knock the doors of judiciary for legal recognition and legitimacy. For 
them, Judiciary is believed to be a high-impact institution. 
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Family, once considered to be the safest place of living, has become the source of violence and 
abuse of all kinds. Right to human dignity and self-esteem of women and children get flagrantly 
violated inside the house, within the four walls of a family, in the form of domestic violence, 
marital rape, assault and child abuse and place family law and criminal law into cross roads. In 
marital disputes, children are the worst sufferers and the responsibility of the judges of the 
Family courts and counsellor rests heavily upon their shoulders. marital disputes, children are 
the worst sufferers and the responsibility of the judges of the Family courts and counsellor rests 
heavily upon their shoulders. 


The diversity in personal law and conflict of law in cases of conversions and inter-religious 
marriages have become subjects of debate impacting the fairly relationships in a big way. The 
debate on Uniform ‘'Civil Code, which commenced thorn the date of making of Constitution, 
continues till date and the consensus on Uniform Civil Code remains elusive. The voice of 
judiciary, in this respect has been varied; Sometimes it acts as a whistle blower, reminding the 
executive and the legislature of their forgotten constitutional obligation of bringing in UCC 
and sometimes expressing its policy of judicial restraint, leaving the ball in the court of 
parliament. 


The advent of medico-technology and reproductive revolution have already shown its positive 
impact on ‘right to be a parent’ of childless couples in the form of surrogacy arrangements. 
Banning of commercial surrogacy in India, no doubt, is a welcoming step but concerns are 
expressed over legalization of only altruistic and in-family surrogacy. 


The recent exploration of Artificial intelligence. which is in its infancy, is also sure to 
revolutionize the future of family law litigations. The ethical, legal, economic, social and moral 
implications of AI in Family Law become the inevitable consequences and food for legal 
thought. 


Our readiness to address unpredictable legal consequences, which is hitherto a less explored 
domain, captures its legitimate place in the present book. It is a special edition featuring the 
contributions of young intellectuals with innovative ideas. It incorporates the thought processes 
of these young brains, whose contributions in the form of research papers have addressed 
current concerns that underlie the functioning of the family system in modern India. This book 
is a welcome addition to the corpus of literature on Family Law. I trust this book will reach a 
wider circle of readership among academicians, scholars, practitioners, students and policy 
makers and policy changers. 


1 congratulate and extend my heartiest wishes for the success of this book. The book is special 
for its ingenuity and contemporary relevance and initiates a search of solution for an array of 
questions. 1 am happy to introduce this book to the reader. 


Many Murer Kap —— 
(Prof. (Dr.) Manoj Kumar Sinha) 
Director, 


Indian Law Institute, 
Delhi. 
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Message from the Founder Chairman 


I congratulate the Faculty of Law, Dr. M.G.R Educational and Research Institute of 
Adayalampattu campus for having come together to publish a book titled “Expanding 


Horizons of Family Law in India — Young Minds’ Perspectives”. 


Family is considered to be the foundation of a society and the law governing family affairs acts 
as a catalyst for an orderly society. In the fast-changing scenario of marital and intimate 
relationships and other family relationships, the themes of the book are very much relevant to 
the present-day context. I hope this work will be a reservoir of knowledge and creativity. 1am 
sure that new innovative ideas will benefit the academicians, professionals, policy makers and 
society at large. I appreciate the Editorial team of the Faculty of Law and all the contributors 


of research papers for taking this institution towards its vision and mission “Evolve and Excel” 


I wish all success. 


Dr. A.C. Shanmugam 
Founder Chairman 
Dr. MGRERI 
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Message from the President 


I am extremely happy to note that, the Faculty of Law, Dr M.G.R Educational and Research 
Institute (deemed to be university), has come out with a book titled “Expanding Horizons of 


Family Law in India — Young Minds’ Perspectives”. 


Since law is dynamic in nature, the themes chosen are apt and the contributions of distinguished 
authors in disseminating the state-of-the-art research findings is appreciable. I am sure it would 
provide a glimpse of recent developments in family law matters and explore the various 


mechanisms to address the inevitable socio-legal issues. 


It is my pleasure to extend my heartfelt felicitations to the Faculty of Law and also congratulate 
the Chief Editor and her team for their enormous work they have put forth in bringing the book 
to light. I wish great success and I hope they would continue this priceless journey in the future 


as well. 


Er. A.C.S. Arun Kumar 
President 
Dr. MGRERI 
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It is indeed a matter of great happiness to share my thoughts on the publication of a good book 
titled “Expanding Horizons of Family Law in India — Young Minds’ Perspectives”. Dr. MGR 
Educational and Research Institute is an institute of national importance aiming to achieve 
excellence in multi-disciplinary activities through education and research and I think the 


present publication is in line with our objective. 


I have gone through the innovative contributions of the young authors on various themes, 
including medico-legal and techno-legal developments and I truly believe that all are very 
relevant in today’s context. Not only literacy, but legal literacy is the need of the hour. I hope 
that the book in hand will fulfill the given objectives and I place my appreciation on record for 
the endeavor of the Editor and her Editorial team of the Faculty of Law to bring out this work 


in a systematic manner. I wish all success and hope the book will get wider readership. 


Prof. Dr. S. Geetalakshmi 
Vice Chancellor 
Dr. MGRERI 


Message from the Registrar 


It gives me immense pleasure to pen a few words about the book titled “Expanding Horizons 
of Family Law in India — Young Minds’ Perspectives ”. This literature opens up the intellectual 
door for academicians and researchers to garner excellence in the legal field and also to explore 
the role of law in the changing society, specifically in the arena of Family matters and 


connected issues. 


I believe, this book is a holistic document of academic excellence on various themes on 
evolving issues in family relationships, for which the existing legal framework is inadequate. 
The contributions and suggestions by the learned young authors may go a long way in changing 


the law to the changing needs of the society. 


I am also happy to note that this work has attracted a large number of student contributors from 
all parts of the country, along with academicians and professionals, whose enthusiasm in 


scripting their ideas is visible in their writings. 


Ihave no doubt that this book will be a valuable addition to the reservoir of knowledge on legal 
literature. It is also a milestone in achieving academic excellence of the university. I appreciate 
the Faculty of Law and the editorial team for this achievement and I wish all success for future 


endeavours. 


Prof. Dr. C.B. Palanivelu 
Registrar 
Dr. MGRERI 


Message from the Executive Director (Legal) 


I extend my hearty congratulations to the Editorial team of the Faculty of Law, Dr. M.G.R 
Educational and Research Institute for bringing out this book titled “Expanding Horizons of 
Family Law in India — Young Minds’ Perspectives” which provided a platform for all the 
young and energetic researchers to portray their view points on the various themes of the book. 
My best wishes to the Faculty of Law and its dedicated team and hope many more such 


contributions will follow. 


Prof. Dr. G.C. Kothandan 
Executive Director (Legal) 
Dr. MGRERI 
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Message from the Director 


It is with much delight that I appreciate the efforts taken by our Faculty of Law, Dr. M.G.R 
Educational and Research Institute, for bringing out this book titled “Expanding Horizons of 
Family Law in India — Young Minds’ Perspectives”, which has given the faculties, researchers 
and students an opportunity to think and pen down their ideas on various developments that 
are taking place in the area of family law for which the legal solutions are inadequate. Law is 
lagging behind the social realities faced by the people in the society in their personal matters. 
Improving professional skills and research aptitude along with keeping abreast of the advances 


in legal arena is the need of the hour. 


I congratulate the entire team for the hard work they have put forth to give this book it’s much 
needed colour and vigour. I wish them great success and hope this mission will be carried out 


with even more dynamism in the years ahead. 


Prof. Dr. N. Murugavel 
Director, Faculty of Law 
Dr. MGRERI 
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Message from the Dean 


It is with much delight that I pen down a few words for the timely publication of the book titled 
“Expanding Horizons of Family Law in India — Young Minds’ Perspectives”. This is a 
‘dream come true moment’ for the Faculty of Law and it is possible only because of the support 


and encouragement from the Management of Dr. MGR Educational and Research Institute. 


The book is of great academic value in the present-day context of societal changes taking place 
in India. I appreciate the Editor-in-Chief and her entire team for their untiring efforts to bring 
out this volume. I congratulate all the researchers, academicians and professionals who have 
come forward to share their ideas and research findings on varied topics in the area of Family 


law. 


I am sure this will be a torch bearer for future endeavours in the field of Family and Personal 


law from the Faculty of Law, Dr. MGR Educational and Research Institute 


Prof. Dr. K. Murugadoss 
Dean, Faculty of Law 
Dr. MGRERI 
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Message from the Special Officer 


Publication of book is a celebration of knowledge, sharing of expertise and learning from each 
other. The present book is aimed to bring together academicians and practitioners, scholars and 
students on a single platform to pen down on a range of topics closely connected with our real- 
life family situations, academically termed as family law or personal law. The book is special 
for its originality and contemporary relevance and for a search of solution for an array of 
questions. We convey our heartfelt thanks to our Management for their continuous support and 


encouragement to pursue academic research activities which have social relevance. 


Prof. Dr. N. Rajeswari 
Special Officer 
Faculty of Law 

Dr. MGRERI 
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EXAMINING THE APPROPRIATENESS OF PRENUPTIAL AGREEMENTS IN 
INDIA 


Lalit Anjana” 
ABSTRACT 


Prenuptial agreements are generally frowned upon in Indian culture and run counter to the 
conventional Indian perspective on marriage. These agreements are not recognised under 
Indian law. The sustainability of a couple’s marriage in the modern day is influenced less by 
tradition and more by whether or not they are compatible. There is an increasing need to 
construct a contemporary path through the complicated labyrinth of personal conventions to 
settle the complex challenges as the nature and dimensions of marriage evolve and become 


more complex. 


The concept of prenuptial agreements is widely prevalent in western countries. These 
agreements allow prospective spouses to determine, before marriage, how their assets, debts or 
income be divided in case marriage fails. However, this concept is invalid in India, and its 
adoption and enforceability raise vital public policy and ethical questions. This paper aims to 
examine the appropriateness of prenuptial agreements in India. The paper will analyse the legal 
frameworks of India and other countries, discuss relevant judicial pronouncements, and explore 
the socio-cultural context that guides attitudes and beliefs towards such agreements. 
Additionally, the paper will examine the potential advantages and disadvantages of prenuptial 
agreements and provide recommendations for legal reforms in this area. Ultimately, this paper 
aims to provide a comprehensive understanding of prenuptial agreements and contribute to a 


broader conversation on the changing landscape of Indian family law. 
Key Words: pre-nuptial agreement, validity, legal reforms. 
INTRODUCTION 


People getting divorced or not getting married are becoming more and more common in 


modern society.' Despite significant societal developments that have taken place over time, the 


* Lalit Anjana, Ph.D. Research Scholar, Faculty of Law, University of Delhi, anjna.lalit@ gmail.com 
' Premchand Dommaraju, “Divorce and Separation in India”, Vol. 42, Population and Development Review, 195 
(2016). 
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institution of marriage in India is still predicated on a person’s caste and entails the active 


engagement of family and kin in the choosing of a spouse.” 


A prenuptial agreement is a document that potential spouses sign before getting married.? 
Prenuptial agreements include a variety of stipulations that outline the rights and duties of the 
parties involved in terms of financial assistance and property division if the marriage is 
dissolved or one of them dies.* There is a common misconception that wealthy, emotionally 
unavailable, or greedy people are the ones who use prenuptial agreements. Prenuptial 
agreements may not be as evil as the public portrays them.° If sufficient legal safeguards and 
mutual trust exist, prenuptial agreements may be valuable relationship-enhancing agreements.’ 
Prenuptial agreements are progressive, ensuring that the parties to a potential marriage may 
envision a resolution to any postulated difficulties before they join into a marriage.® For several 
reasons, these agreements are the best option for couples concerned about their careers and 


individuality after marriage.? 


Prenuptial agreements are becoming increasingly common in Western nations, but Indian 
couples who desire to use this arrangement may encounter challenges. This is because of the 
absence of legal recognition and enforceability of prenuptial agreements in India. Prenuptial 
agreements may have many advantages, but it is vital to consider their effects if incorporated 


into the legal system. 
INDIAN POSITION 


Prenuptial agreements are not legally binding or valid in India at this point. As the Hindu faith 
does not see marriage as a contract, prenuptial agreements are uncommon in India. However, 
there are no laws that prohibit them either. Although there is no provision regarding prenuptial 
agreements in India, the Indian courts had, in some instances, considered them in the case of a 


divorce to establish an equitable settlement. 


> Ibid. 

3 Melvyn B. frumkes, “Why a prenuptial agreement?”, Vol. 33 (3), American bar Association, 7 (2011). 

4 Ibid. 

5 Allison A. Marston “Planning for Love: The Politics of Prenuptial Agreement”, Vol. 49 (4), Standford Law 
Review, 888 (1997). 

° Ibid. 

7 Ibid. 

8 Vijender Kumar, “Quest for prenuptial agreement in institution of marriage”, Vol. 60 (4), Journal of Indian Law 
Institute, 407 (2018). 

? Ibid. 
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India is a nation with a long history of cultural and religious diversity; the notion of prenuptial 
agreements is typically foreign to Indians, and it is uncommon in India for two individuals to 
enter into a prenuptial agreement before marriage.'? Most Hindus still believe marriage is a 
holy and everlasting union, even though divorce and separation are legal and acknowledged as 
part of the social reality in every religion.'! Different religious communities are regulated by 
their own sets of rules in addition to the customary norms of their community.!* For example, 
the Hindu Marriage Act regulates marriages and divorces for Hindus, Buddhists, Jains, and 
Sikhs.!? The Muslim'* and Christian'> communities each have their own set of rules and laws 
for handling marital issues. Divorces and marriages between people of different faiths are 
governed under the special marriage law.'® Goa is the only one of India’s states to recognise 
the validity of prenuptial agreements and to allow their enforcement due to its adoption of the 


Portuguese Civil Code.'” 


Christian couples’ prenuptial agreements may be considered when deciding how to divide their 
assets. Section 40 of the Indian Divorce Act of 1869, which governs the dissolution of Christian 
marriages in India, requires the court to review any prenuptial agreements entered into by the 


parties before issuing a decree of dissolution or a maintenance award to either spouse. 


Muslim marriages are contractual in nature.'* Although there is no mention of prenuptial 
agreements in Muslim law, there is an offer, an acceptance, and a consideration known as mahr 
that is presented to the bride at the time of marriage. The Nikahnama, which is a Muslim 
marriage contract signed by both partners at the time of marriage, may be seen as a legally and 
culturally valid contract entered into before a Muslim marriage, making it a valid type of 
prenuptial agreement in India.'? Public policy concerns about the legitimacy of prenuptial 
agreements are not restricted to those between Hindus. Courts can invalidate even prenuptial 


agreements by Muslim couples, based on public policy considerations. 


° Rishab Sethi and Anita Thomas, “Pre-Nups: The new way out for India”, Vol. 3, Asian law and Public policy 
Review, 151 (2018). 
' Supra n. 1, at p. 198. 
? Supra n. 1, at p. 200. 
>The Hindu Marriage Act, 1955. 
4 The Muslim Personal Law [Shariat] Act, 1937; The Dissolution of Muslim Marriages Act, 1939. 
5 Christian Marriage Act, 1872; The India Divorce Act, 1869. 
© The Special Marriage Act, 1872. 
7 Jose Paulo Coutinho v. Maria Luiza Valentina Pereira, AIR 2019, Civil Appeal No. 7378 of 2010. 
8 Abdul Kadir v. Salima and Anr., (1886) ILR 8 All 149. 
? Amrita Ghosh and Pratyusha Kar, “Prenuptial agreements in India: An analysis of law and society”, Vol. 12, 
NUJS Law Review, 261 (2019). 
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Prenuptial agreements are not recognised and enforceable under Hindu law. Some religious 
communities, such as Muslims and Christians, recognise and uphold the validity of prenuptial 
agreements. In Goa, where a uniform civil code is in force, prenuptial agreements are 
recognised as legitimate. In India, the legal standing of prenuptial agreements may vary 
significantly based on the religious laws applicable to the individuals involved, but prenuptial 


agreements are generally invalid in India. 
Argument in favour of the Prenuptial Agreement 


Finances are always the primary focal point in the case of prenuptial agreements. If a marriage 
is dissolved, the parties are concerned with the fair allocation of property and the burden of 
spousal support. A prenuptial agreement allows the parties to stipulate or determine in advance 
how the assets or income would be divided if the marriage ends up in divorce. A prenuptial 
agreement may assist in protecting significant assets from the unfair claims of a spouse.”? 
Prenuptial agreements are also used to shield family money or property from possible conflicts 


after the death or divorce of either spouse.”! 


While prenuptial agreements don’t prevent the possibility of a marriage ending in divorce, they 
ease the strain on the judicial system and parties to suits, allowing them to focus on more 
pressing issues.*” Compared to the average wedding or divorce cost, engaging an attorney to 


write a prenuptial agreement is likely a cost-effective rational choice.”* 


Arguments Against the Prenuptial Agreement 


In India, the right to receive maintenance is a legislative and statutory right that the legislature 
has provided.”* Neither spouse may negate or waive this statutory right by signing a contract 
to the contrary.”° If the agreement’s objective is forbidden by law, immoral, or opposed to 
public policy, then such agreements are void.” Under Section 28 of the Indian Contract Act of 
1872, any contract in which one party is completely prevented from enforcing their rights under 


or in relation to a contract through the usual legal proceedings in ordinary tribunals is void. 


20 Supra n. 5, at p. 890. 

21 Supra n. 5, at p. 892. 

2 Vaibhav Gwalani, “Prenuptial agreements: Their legality and Scope in India”, Vol. 2 (1), Indian journal of law 
and Legal Research, 1240 (2021). 

23 Supra n. 3, at p. 7. 

4 The code of criminal procedure, 1973, s. 125; Hindu marriage act, 1955, s. 24; The protection of women from 
domestic violence, 2005, s. 20. 

25 Usha Devi v. Mahinder, AIR 2009 Criminal Revision No.2362 of 2008. 

26 The India Contact Act, 1872, s. 23. 
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Prenuptial agreements may be considered invalid because one party may cause another to sign 


away the right to legal recourse or other remedies. 


In the case of Sadasivan Pillai v. Vijayalakshmi,”’ the Kerala High Court held that “Section 23 
of the Contract Act renders such an agreement void if its consideration or object is unlawful. 
If the object or consideration of an agreement would defeat the provisions of any law, and if it 
is opposed to public policy, the agreement will be treated as unlawful and consequently void. 
In that view of the matter, a clause in an agreement that the wife shall not be entitled to claim 


maintenance from the husband cannot be used as a defence in proceedings Under section 125 


of the Code.”® 
Some of the arguments against prenuptial agreements are: 


i. Cultural conflict: Traditionally, marriage is seen as a sacred bond in India. In India, 
divorce is still seen as taboo and stigmatised. Signing a prenuptial agreement can be 
seen aS going against cultural norms and values, leading to conflicts and 
misunderstandings. 

il. Legal ambiguity: There is no legal provision for prenuptial agreements in India. 
Therefore, it may be difficult to enforce such agreements in courts. 

ili. Financial inequality: In a prenuptial agreement, both parties agree to the terms and 
conditions in regard to the allocation of assets and financial concerns in the event of a 
divorce. In this scenario, financial disparities between the parties may result in 
unfavourable terms and situations for the party with fewer financial resources. 

iv. Lack of trust: A prenuptial agreement might cause distrust between the partners because 
it may indicate that one or both parties are planning for a potential divorce. This lack 
of trust can be detrimental to the relationship. 

v. Rural population: Only urban populations in India, specifically those with substantial 
assets or business interests, may view these agreements as a viable option. However, 
prenuptial agreements may not be feasible for the rural population in India due to low 
literacy rates, a lack of knowledge about legal procedures, and cultural beliefs. Many 
people in rural areas may not understand the concept of a prenuptial agreement or view 


it as disrespectful towards their partner. 


27 AIR 1987 CriLJ 765. 
°8 [d., at para 6. 
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The public’s perspective is a significant obstacle in the pathway of prenuptial agreements since, 
in India, it is socially and morally unacceptable to doubt a marriage’s chances of success before 


actually committing to one.”? 


The Indian Contract Act is the only statute that may legitimise such an agreement; however, 
currently, it does not provide any norms or principles that must be followed when drafting 
prenuptial agreements.*” The viability of prenuptial agreements in India depends on various 
factors, such as cultural beliefs, literacy rates, and awareness about legal procedures. While 
prenuptial agreements may be suitable for urban populations in India, they may not be 


appropriate in rural areas. 
A COMPARATIVE STUDY 


Prenuptial agreements are becoming increasingly popular worldwide, including in India. 
However, Indian law doesn’t recognise the validity of prenuptial agreements, unlike many 
other western countries. This part explores the differences in laws governing prenuptial 


agreements in other countries. 
United Kingdom 


In the U.K., prenuptial agreements aren’t binding since the couples can’t overcome the court’s 
extensive discretion to disperse their assets and income.*! However, on evaluation of the 
Matrimonial Causes Act of 1973,°? it is certain that the court must give due consideration to 


any agreement between the parties. 


Prenuptial agreements had an unclear legal standing in the U.K. until they were acknowledged 
as completely valid and legal. In 2010, the Supreme Court, in the case of Radmacher vy. 
Granatino,** upheld the validity of the anti-nuptial (prenuptial) agreement and declared that 
such contracts should no longer be seen as unlawful or contrary to public policy. Even if the 


conclusion differs from what the court would have determined, the court may still enforce the 


>? Ritika Sharma, “Validity of pre-nuptial agreements in India”, available at: https://blog.ipleaders.in/validity -of- 
pre-nuptial-agreements-in-india/ (last visited on October 12, 2022). 

3° Neha Bhuraney, “Status and scope of prenuptial agreements in India with special reference to personal laws in 
Australia”, Vol. 4, International journal of law management & Humanities (2021). 

31 https://uk.practicallaw.thomsonreuters.com/5-521-8765 ?transitionT ype=Default&contextData=(sc.Default) 
(last accessed on June 22, 2022). 

3? The Matrimonial Causes Act, 1973, ss. 24, 25 (this section states that courts must take into account a range of 
factors when reaching a decision on the division of matrimonial assets). 

33 2010 UKSC 42. 


ISBN: 978-93-95054-65-2 6 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


contract. If an agreement was entered willingly after all material pieces of information were 


disclosed to both parties and without coercion, it should be enforced.*4 


In the following points, this precedent-setting case summarises the position concerning the 


prenuptial agreement.*° 


il. 


lil. 


iv. 


Subject to the usual contractual conditions, a husband and wife may make binding 
agreements about their property and money. 

Separated or soon-to-be-separated husbands and wives have the legal right and ability 
to enter into binding agreements in regard to their financial rights and duties. 

None of these agreements may oust the court’s authority to impose reasonable orders 
upon separation or divorce. 


The court has an independent responsibility to review the settlement terms. 


Prenuptial agreements can be evaluated for fairness using Radmacher’s three-step test.*° 


il. 


lil. 


Free consent: Agreement to be freely agreed upon by both parties. Evidence of fraud, 
duress, misrepresentation, or unconscionable conduct makes it highly unlikely that the 
court will uphold the agreement. 

Full disclosure: The parties must understand every aspect of the agreement and its 
potential consequences. Disclosure of material financial information is crucial. 


Fair terms: Any terms or conditions that will be enforced need to be fair and reasonable. 


The Divorce (Financial Provisions) Bill seeks to amend the Matrimonial Cases Act of 1973 to 


permit prenuptial and postnuptial agreements and specifies the following requirements for such 


an agreement: 


“For the purposes of any proceedings to which this section applies, a 
prenuptial or post-nuptial agreement in writing and signed by both parties 
to the marriage is to be treated as binding on them unless— (a) the 
agreement attempts to impose an obligation on a third party who has not 


agreed in advance to be bound by it (in which case the agreement is not 


34 Td., at para 69. 
35 Td., at para 154. 
36 Td, at para 75. 


ISBN: 978-93-95054-65-2 7 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


binding on the parties insofar as it attempts to impose that obligation); (b) a 
party neither received independent legal advice, nor had an adequate 
opportunity to do so, before the agreement was made; (c) in the case of a 
prenuptial agreement, the agreement was made less than 21 days before the 
marriage; (d) one or both parties failed to make proper disclosure of that 
party’s assets before the agreement was made; or (e) the agreement is 
unenforceable under any rule of law relating to the validity or enforceability 


of contracts generally ”’.*” 
Canada 


In Canada, prenuptial agreements are legally binding. The Divorce Act of 1985°* is the federal 
law that establishes the parameters for divorce in Canada. It provides that the court must take 


the prenuptial agreement into account in the case of child custody*’ and spousal support order.*° 


Ontario’s Family Law Act, allows spouses to address their financial, legal, and emotional 
matters by reaching an agreement on issues such as property ownership and distribution, child 
support, and other marriage-related decisions.*! According to the law, a contract can be 
nullified if one party did not disclose material facts to the other, such as the existence of 
substantial assets, debts, or other liabilities, or if one party entered into the contract without 
fully comprehending its nature or potential consequences.*” According to the Matrimonial 
Property Act, if one of the parties to a marriage contract or separation agreement applies to the 
court for a modification of the terms of the contract or agreement, the court may do so if it finds 
that a provision of the contract or agreement is unconscionable, unduly harsh on one party, or 


fraudulent. 


In Miglin v. Miglin,“ it was held that “a court should be loath to interfere with a pre-existing 
agreement unless it is convinced that the agreement does not comply substantially with the 


overall objectives of the Divorce Act.” It was further held that the court should acknowledge 


37 https://bills.parliament.uk/publications/42276/documents/566 (last visited on September 12, 2022). 
38 Divorce Act, R.S.C., 1985, ¢. 3. 

3 Id., at s. 15.1(5). 

49 Td, at s. 15.2 (4)(c). 

4! Family law Act, R.S.0., 1990, c.F.3, s. 52(1) 

” Td., at s. 56(4). 

43 The Matrimonial Property Act, RSNS 1989, c 275, s. 29. 

44 [2003] 1 SCR 303. 

4 Td., at para 46. 
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the agreement as representing the parties’ sincere desire to resolve the terms of their separation 
and refrain from interfering if it finds that the terms are fair, well-drafted by counsel or other 


experts, and do not unduly favour one party over the other.*° 


In Hartshorne v. Hartshorne,“ the Supreme Court of Canada used a two-stage test to determine 


whether or not the divorce settlement was lawful.*® 


Two-stage test: 


I. In the first stage, it is necessary to investigate the conditions under which the agreement 
was negotiated and carried out to establish which side took advantage of the weaker 
position of the other. 

Il. In the second stage, considering when the application is submitted, the courts must 


determine whether the agreement still represents the parties’ initial objectives. 


United States of America 


In the United States of America, prenuptial agreements are legally valid in each state.*” The 
Uniform Premarital Agreement Act, is a uniform act that governs prenuptial agreements, and 


28 states have accepted it.°° However, prenuptial agreements are still valid and lawful in the 


other 22 states, although those jurisdictions have not adopted the Act.*! 


A standardised method for formulating the agreements is available because of the Uniform 
Premarital Agreement Act (UPAA).°” For example, the prenuptial agreements must be in 
writing, the parties must provide their informed consent, and all relevant information must be 
disclosed before the signing.’ By codifying the criteria, the standard framework has 
undoubtedly made it much simpler for contract drafters to produce legally compliant prenuptial 


agreements.™4 


46 Td. at para 83. 

47 [2204] 1 SRC 550. 

48 Td., at para 47. 

# https://en.wikipedia.org/wiki/Prenuptial_agreement (last visited on June 12, 2022). 

© https://en.wikipedia.org/wiki/Uniform_Premarital_Agreement_Acct (last visited on June 12, 2022). 
5! Ibid. 

» Supra n. 8, at p. 416. 

%3 Ibid. 

%4 Ibid. 
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In Simeone v. Simeone,>> the Pennsylvania Supreme Court determined that the prenuptial 
agreement was valid and enforceable and that the wife was not entitled to temporary alimony. 
The court determined that prenuptial agreements must be interpreted under the same principles 
as regular contracts. Since there were no instances of fraud, deceit, or coercion, the couple’s 
agreement was legally binding. The court found that the arrangement’s reasonableness was not 
acceptable for judicial review. In addition, the court found adequate evidence to support its 
judgement on the absence of coercion and the completeness of the asset declaration. The Court, 
in this case, rejected an argument that the wife had been coerced into signing the prenuptial 


agreement. 


In 2012, the Uniform Law Commission passed the updated and revised Uniform Premarital 
and Marital Agreements Act (UPMAA).°° This law put in place procedural and substantive 
protections for marriage contracts. The Uniform Premarital and Marital Agreements Act was 
prepared by the National Conference of Commissioners on Uniform State Laws. It was 
accepted and recommended for adoption in all 50 states. It outlines the following general 


principles for a prenuptial agreement: 


i. All prenuptial agreements must be in writing and signed by both couples.°’ 

il. Possibility of Seeking Legal Advice; nonetheless, the lack of such advice does not 
invalidate a prenuptial agreement.*® 

ili. Even if one party did not disclose material information about their finances, the 
agreement might still be enforced since the other party did not suffer any harm due to 
the lack of disclosure. 

iv. The agreement shall only be enforceable upon a subsequent marriage between the 
parties. 


v. Adherence to a public policy regulating certain aspects of marriage. Provisions 


addressing child custody, for example, are often not enforced.°! 


55 525 Pa. 392 (1990). 

© https://www.uniformlaws.org/viewdocument/enactment-kit-37?CommunityKey=2e456584-938e-4008-ba0c- 
bb6ala544400&tab=librarydocuments (last visited on June 13, 2022). 

57 Uniform Premarital and Marital Agreements Act, 2013, s. 6. 

38 Id, ats. 9. 

3 Id., ats. 9. 

60 Td., ats. 7. 

6! Td., at s. 2 (mentioned under comment). 
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vi. The element of fairness must be there, but it will still be upheld if the agreement is 
substantively fair despite the absence of transparency.” 


Australia 


Prenuptial agreements, or “financial agreements” as they are technically known in Australia, 
have the force of law provided they are in accordance with the Family Law Act 1975% and the 


principles established by case law. 


As per law, couples may engage in financial agreements before they marry, throughout their 
marriage, even while they are separated but not divorced, and after they divorce.“ Financial 
arrangements between married couples are governed by Section 90B-90KA of the Family Law 
Act, 1975, while de facto couple agreements are subject to the provisions of Section 90UA- 


9OUN. 
According to the law, a prenuptial agreement is legally enforceable and binding if:° 


i. Each party have agreed to and signed the financial agreement. 
ii. Each party to this agreement was provided with independent legal advice from a legal 
practitioner on the agreement’s legal impact before signing this agreement. 
ili. Each party is to be provided with a signed statement by the legal practitioner that advice 
was provided to the party. 
iv. None of the parties to the agreement has requested that it be cancelled, and a judge has 
not yet ruled that it is invalid. 
In the landmark case of Thorne vy. Kennedy,® the court ruled that the financial agreement 
concerning marriage was void and unenforceable according to Section 90K of the Family Law 


Act, as the agreement was based upon undue influence. 


The court determined that the wife, in this case, was helpless and had no choice but to sign the 
agreements because she was not financially equal to the husband, she was dependent on him 


for everything at the time, she did not have permanent residency in Australia, she felt 


6 Td., at s. 9 (mentioned under comment). 

3 The Family Law Act, 1975, (no. 53, 1975) Part VIII-A. 
64 Td., at s. 90 B, C, D. 

6 Td., at s. 90G. (refer for more detailed explanation). 

66 [2017] HCA 49. 
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emotionally connected to their relationship and the prospect of becoming a mother, she was 


mentally preparing for marriage, and her upcoming wedding was public.® 


Prenuptial agreements are prevalent in Western countries and are extensively used by couples. 
These agreements serve as a tool for couples to tailor their financial and property arrangements, 
give certainty in the case of a divorce, and safeguard their assets. Although prenuptial 
agreements are criticised, their popularity and utility indicate that they will continue to play a 


significant role, particularly in Western nations. 
JUDICIAL PERSPECTIVE 


In India, there do not seem to be any significant case laws on the issue of prenuptial agreements. 
The Supreme Court of India has not taken a stand on the validity of prenuptial agreements. It 
is also important to note that certain high courts have given judicial pronouncements on 
prenuptial agreements, which may be used by scholars, decision-makers, and other courts to 


develop the concept of prenuptial agreements. 


In Sunita Devendra Deshprabhu y. Sita Devi Deshprabhu,® both parties had, before their 
marriage, signed a prenuptial agreement in which they agreed to a regime of separate ownership 
of their respective assets. The Bombay High Court considered the prenuptial agreement while 
determining how to split the assets between the ex-spouses. In this instance, the court did not 
specifically enforce the prenuptial agreement but considered the agreement for direction and 


guidance. 


In Bhanjibhai Anandbhai Chavda v. State of Gujarat and Ors.,"° it was held that “many people 
today consider marriage solely in terms of biology, sociology or culture. When marriage and 
family life are viewed in a merely naturalistic manner, they lose all reference to God. They are 
no longer rooted in the absolute values or founded upon divinely ordained truths. One result 
is that the premarital sex, trial marriage, and cohabitation are a commonplace today. Adultery, 
divorce, and remarriage are treated casually. Prenuptial contracts are becoming a popular 


way to take out economic insurance against a likely future divorce.” " 


°7 Td., at para 93. 

68 MANU/MH/2374/2016. 
© Td., at para 3. 

7 MANU/GJ/0330/2017. 
1 Td., at para 3. 
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Invalid Prenuptial Agreements 


In Tekait Mon Mohini Jemadai v. Basanta Kumar Singh,” the Calcutta high court ruled that a 
prenuptial agreement’s clause that the husband must not remove the wife from her mother’s 
home and always agree to everything as recited by his mother-in-law without disagreeing was 


immoral and invalid because it went against public policy. 


In Krishna Aiyar v. Balammal,” the Madras High Court ruled that an arrangement between a 
husband and his wife that they had made in the form of a prenuptial agreement under which 
the husband would compensate his wife with a certain sum of money if their marriage did not 


work out, was held out to be against public policy and hence invalid. 


In Bai Fatma y. Ali Mahomed Aiyab,“ the Bombay High Court ruled that a prenuptial 
agreement between a husband and his wife that provided for a certain amount of maintenance 
to be paid to the wife in the event of their future separation encourages future separation and 


that such an agreement must be declared void as being against public policy. 
Valid Prenuptial Agreements 


In Pran Mohan Das v. Hari Mohan Das,” according to the facts of the case, before the 
marriage, the daughter’s father promised to make a gift of a certain house to his daughter, which 
resulted in her marriage, after which she was placed in possession of the house, which she and 
her husband occupied for a significant time until they sold the house. Later, the daughter’s 
father filed a lawsuit to get the home back. The Calcutta high court ruled that the plaintiff, i.e. 
daughter’s father made an antenuptial commitment, which became an enforceable contract 
when the marriage occurred. Such contracts are lawful and enforceable. Furthermore, since the 
contract did not contain a marriage brokerage, it was determined that it did not violate public 


policy. 


In Bai Appibai v. Khimji Cooverji,"° the Bombay high court held that an agreement to stay in 
Bombay after marriage does not violate the rights of husband and wife or go against public 


policy. Therefore, a prenuptial agreement is valid unless the parties agree to live in Bombay 


72 (1901) ILR 28 Cal 751. 

73 (1911) ILR 34 Mad 398. 

74 (1912) 14 BOMLR 1178, 17 Ind. Cas 946. 

73 ATR 1924 SCC OnLine Cal 94 : ILR (1925) 52 Cal 425 : AIR 1925 Cal 856 : (1924-25) 29 CWN 889. 
7 (1936) 38 BOMLR 77. 
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forever or permanently, in which case it would limit the husband’s rights and, if enforced, could 
lead to the separation of husband and wife. In this case, it hasn’t been shown that the parties 


agreed to live in Bombay for the rest of their lives. 


In Mohd Khan v. Mst. Shamali,"’ the defendant signed a prenuptial agreement after the Nikkah 
ceremony. This arrangement required the plaintiff to reside at the home of the plaintiff's parents 
as khana-damad. It was also agreed that if the defendant moved out of the plaintiff's home, he 
would reimburse the plaintiff for the costs the father had expended for the marriage ceremony. 
If the plaintiff did not receive payment of this amount, the condition would be deemed to be a 
divorce. It was determined by the High Court of Jammu and Kashmir to be neither against 
Muslim law nor against public policy. Following that, the court approved the validity of the 


contract. 


Prenuptial agreements are not legally binding in India. The courts may consider the terms of 
the prenuptial agreement as one of the factors while deciding on the distribution of assets or 
other issues. It is important to note that the courts would not even consider prenuptial 
agreements that violate “public policy”. There is no specific definition of “public policy’ 
because it changes from “generation to generation and from period to time” As a result, the 
concept of ‘public policy’ is ambiguous, with its “narrow or wider meaning” depending on the 


situation in which it is used.’° 
CONCEPTUALISING A UNIFORM AGREEMENT 


The parties may decide on the prenuptial agreement’s format and the clauses that should be 
included. Still, the law should offer a “prenuptial agreement” model that couples may use for 
reference. The fundamental framework of a prenuptial agreement should remain uniform, 


whereas the other clauses or terms may vary as per the personal needs of individuals. 
Basic Structure: 


i. Like every other legal document in India, prenuptial agreements must be written, 
signed, and formally accepted in the presence of witnesses. 

ii. All other conditions for a legal contract under the Indian Contract Act of 1872 must 
also be met. Thus, there need to be specific prerequisites for a prenuptial agreement to 


7 ATR 1972 J&K 8. 
78 Oil & Natural Gas Corporation Ltd v. Saw Pipes, AIR 2003 SC, Appeal (civil) 7419 2001 of 518. 
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be legal. For example, both parties must engage in the agreement voluntarily and 
without undue influence. 

ili. | Each disclosure herewith shall be true and to the best of the parties’ knowledge. Non- 
disclose of material fact shall be subjected to a penalty. 

iv. To prevent future disagreements over the contents of the agreement that may prolong 
the whole process, prenuptial agreements may be examined and prepared by 
independent lawyers representing each party. 

v. It should necessitate a complete and honest disclosure of both parties’ financial 
situations, including assets, obligations, credit history, income, debts, and health issues. 

vi. The terms and conditions of the agreement must be just, reasonable, consistent with 
public policy, and open to judicial scrutiny. 

vii. A clause declaring that if one component of the agreement is unlawful, the remainder 
would still be enforceable may also be included. 


Additional Clause: 


The following are some examples of clauses that couples could think about including in their 


prenuptial agreements so that they can tailor the agreement to their requirements: 


Asset-related clause: A prenuptial agreement may help couples avoid unforeseen problems 
and disagreements in the case of a divorce or separation by laying out how they would divide 
their assets acquired before or during the marriage. Each spouse in a prenuptial agreement must 
fully disclose their assets and debts before marriage. By providing this information, each 


spouse may be better equipped to decide whether to marry and make wise financial decisions.” 


Duties and rights Clause: It is a good idea to outline the marital dynamics that couples expect 
from one another. This clause may assist in guaranteeing that at no time throughout the 
marriage will one spouse’s freedom of choice be restricted by the other. In addition, roles 
within a marriage may be streamlined by discussing what each spouse expects from the other 
and the agreed-upon agreements of their respective rights and obligations. Such clauses may 
include the rights and obligations related to income, employment, benefit sharing, medical 


expenses, and marital property, to mention a few.*? 


” Supra n. 19, at p. 275. 
8° Supra n. 19, at p. 280. 
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Lifestyle clause: Couples may also use lifestyle clauses to specify their living arrangements. 
The prenuptial agreement may clearly state that neither spouse will try to force the other to 
follow their religious beliefs, nor will they be barred from doing so unless doing so poses a 
risk. For example, given the proliferation of family vloggers on you tube and content creators 
exhibiting families on other social media platforms, spouses may also consider maintaining 


privacy by clarifying via a clause.*! 


A prenuptial agreement can be defined as an agreement between a couple entered into prior to 
their marriage that specifies the rights, duties, and liabilities if the marriage ends in divorce or 
in the case of other marital disputes. A prenuptial agreement’s contents can be tailored as per 
the specific needs or requirements of the couple. Still, these agreements should address 
fundamental issues such as property distribution and spousal support in the event of a divorce 


or dissolution of the marriage. 
CONCLUSION 


In an ideal world, marriages are meant to be a lifetime commitment. However, if difficulties 
arise that can’t be worked out, finding a solution that brings each spouse peace and contentment 
is essential. A prenuptial agreement does not presuppose that marriage will terminate; rather, 
it implies that if such an event happens, there will be less misunderstanding, unpleasant fights, 
and confusion in the proceedings. After an in-depth analysis of the notion of “prenuptial 
agreements,” it may be concluded that Indian culture is developed enough to tolerate the 
presence of such agreements. Therefore, marital stability and happiness may be improved with 
prenuptial agreements. In addition, they may facilitate a more amicable and expedient divorce 
procedure, which is advantageous to children, who stand to gain from the process and are also 


shielded from the adverse effects of protracted and potentially nasty legal battles. 


To ensure that prenuptial agreements are legal and enforceable in India, convincing legislators 
to develop a comprehensive legal framework is crucial. Many potential young individuals in 
today’s modern culture have concerns about getting married and staying married. It is 
envisaged that these agreements would significantly assist in the stability of the institution of 
marriage among India’s youth. The requirement of the hour is to provide the parties to the 
potential marriage with a well-designed, written prenuptial agreement. The terms of this written 


agreement must be carefully crafted to guard against injustice to either party. Therefore, a well- 


8! Supra n. 19, at p. 282. 
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written prenuptial agreement should be created in compliance with Indian legal rules and 


should include possible remedies for any marriage-related crises that may be anticipated. 
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CRITICAL ANALYSIS OF LIVE IN RELATIONSHIPS & JUDICIAL RESPONSE 


Akaash Ramnath™ and Muthuvel T**? 


ABSTRACT 


In India, the topic of live-in relationships becoming legal is largely a taboo. The concept of live 
in relationship lacks a precise definition. Essentially it means domestic cohabitation between 
heterosexual consenting adults without involving the institution of marriage, they either keep 
their relationship going permanently or end it when they become tired of it. The relationship 
also includes sexual relationship. Among the young people of this generation, this is becoming 
increasingly prevalent. It is seen as a means of determining compatibility between two 
individuals before they begin their lives together. Since, this form of relationship is becoming 
popular, it brings new problems related to matters of maintenance, the legality of children born 
out of such relationships and so on. These kinds of issues will most definitely be addressed by 
the courts by interpreting the existing statute. Since, the existing statute does not expressly 
recognise the relationship, even though it is rather prevalent currently, the “couples” are not 


afforded any legal rights. 


Unfortunately, in the absence of any legislation, it comes down to the discretion of the judges. 
The judicial perspective is not a straightforward instance of black or white because different 
legal perspectives are prevalent at different levels of the judiciary along with different 
demographics. Therefore, the present paper would attempt to analyse the contradicting 
judgments and would throw light on the concept of live in relationships and the changing 
dynamics of a relationship. Finally, the paper seeks to investigate solutions for the government 
and its legal framework to tackle the issue while also being sensitive to cultural distinctions 


amongst them. 
Keywords: Live-in Relationships, Legality, Marriage, Family Law. 
INTRODUCTION 


In India, there is a concept evolving in the name live-in relationship. It is considered as a tool 
for breaking the stereotype of marriage as an all-alone institution for cohabitation. Live-in 


relationship gives a couple the right to start cohabitation through mutual agreement. Since it 


' 9d Year, B. Com LL. B (Hons.), TAMIL NADU NATIONAL LAW UNIVERSITY, TRICHY 
2 2" Year, B. Com LL. B (Hons.), TAMIL NADU NATIONAL LAW UNIVERSITY, TRICHY 
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looks more deviating from the present form of arrangements, this is considered to be 
unorthodox. Because of which there has been many debates moving around this topic in India. 
The taboo that is fixed upon this concept is evident from the responses from the public, most 
of them cite the parental and societal pressures for not choosing such a relationship. The prime 
force for this kind of perception is the fear of erosion of socio-cultural values in India. 
Numerous instances of moral policing and abuse, which such conceptions inevitably manifest 
into, committed not only by citizens but also by law enforcement officials support the study's 


discussion of these institutions. 


Therefore, the present paper would attempt to analyse the contradicting judgments and would 
throw light on the concept of live in relationships and the changing dynamics of a relationship. 
Finally, the paper seeks to investigate solutions for the state and its legal system to tackle the 


issue while also being sensitive to cultural or distinctions amongst them. 


Research Objectives 


>» To understand the legal position of live in relationships in India. 
> To analyse the contradicting judgements of the courts in matters of live in relationships. 
>» To examine the existing legislation to determine if it confers any right on partners in 


live in relationships. 


Research Questions 


1. Whether the present legislation confers any right to the partners in live-in and to the 
children born out of such relationship? 
2. Whether fluctuating judgments by different courts necessities the statutory recognition 


of live-in relationship? 


Research Methodology 


In order to provide wholistic findings on the topic, various types of research methods were 
used. To begin, doctrinal and conceptual research into the subject of live-in relationships was 
conducted by analysing jurisprudence in the form of legal precedents as well as legislation in 
order to comprehend the current situation. Second, a socio-legal research method was used 
because live-in relationships are social concepts and the legislation on the subject is reflected 


in society's perception of the topic. 
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Review of Literature 


> Prof. Dr. Priya Sepaha in her paper “Live-in Relationship in India: Laws and 


Challenges” has primarily tried to understand the idea of a live-in relationship using 
secondary sources. Following that, an attempt was made to study the couples’ problems 
and challenges using both descriptive and analytical methodology. Finally, the article 
argues for the creation of a separate, secular, and gender-sensitive legislation for 
couples who choose to coexist in a live-in relationship. The author opines that 
nonetheless, there are numerous grey areas that require critical discussion. To address 
the complications that still exist in the live-in relationship, it is necessary to have a 
separate law that emphasises social, legal, and secular components.° 

Anuja Agarwal in her paper “Law and 'Live-in' Relationships in India,” This paper 
focuses on a few of the legal developments that have helped bring non marital couples 
together, colloquially known as "live-in" relationships, into the public eye in India. As 
some popular and judicial interpretations appear to imply, these legal actions do not 
unequivocally connote legal consequence and acceptance of emerging types of non- 
marital heterosexual domestic partnership patterns in India. The Protection of Women 
from Domestic Violence Act of 2005's debates and some of the Malimath Committee's 
proposals and recommendations show that the main goal of the law revisions is to 
acknowledge women's hazardous position in traditional types of non-marital 
relationships. In the absence of such legal changes that are explicitly aware of and 
responsive to the various types of live-in relationships prevalent in contemporary 
society, contradicting explanations and conflicting implications arise.* 

Shyam Krishan Kaushik in his article “A Relationship in the Nature of Marriage - Hope 
and Disappointment” discusses about the four definition which was held in the case of 
D. Velusamy v. D. Patchaimmal. In the courts view, it had framed four definitions to 
define a relationship which is similar in nature of marriage. But there are some problems 
in definition. All problems with respect to the definition were analysed in this paper. 
First issue dealt with the logical inconsistencies that was there in the definition. Second 


issue focuses on the acceptability of definition with respect to norms of the country. 


3 Priya Sepaha, ' Live-in Relationship in India: Laws and Challenges’ (Law Colloquy Journal of Legal Studies, 


2020) 


4 Agrawal, A., Law and 'Live-in' Relationships in India. (Economic and Political Weekly,2012) pp.50-56. 
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Other two issues deal with purpose of such definition. This helped us to analyse all 
concepts related to live-in relationship and thereby facilitated to do better research.> 

>» Choudhary Laxmi Narayan, Mridula Narayan and Mridul Deepanshu in their “Live-In 
Relationships in India—Legal and Psychological Implications.” In this research article, 
the need for codification of live-in relationship had been discussed in a detailed manner. 
It gave better understanding on how live-in relationship couples suffer due to 
unavailability of a statute. Analysis on rights of children born out of live-in relationship 
has been done in this paper extensively. It has also explained how people see this kind 
of relationship and has traced the psychosocial implication of live-in relationship. 
Marriage as an institution was explained in this paper in a precise manner and helped 
us to understand it better. This paper enhanced our thoughts to do the research in a 


better way and made us understand certain concepts in a detailed manner.° 
1. The Institution of Marriage and Live-in Relationship 


Marriage is nothing but a social institution through which men and women unite together in all 
aspects namely, psychological, social, physical, and so on. It authorizes both of them to form 
a new family by giving procreation to off-spring. In Indian society, marriage is seen as one of 
the most sacred unions. Because of this reason, living together without marrying someone is 
seen as awkward and considered to be a taboo. As we all know, India is a country with high 
diversity, due to which the government has framed laws in compliance with the customs 
followed by such society, in order to validate the marriages and all other disputes that arise out 
of such marriage. But as the time passed, in the fast-moving world, people started choosing 
live-in relationships. It is a form of arrangement where, they enter a relationship which is 


similar to that of a husband and wife, but does not enter into the institution of marriage. 


The method of live-in relationship first came up in the western society as an experiment after 
the world war. At that time, all values and traditional codes were affected. People in the country 
were so much affected by short pleasure. The reason for such a change in the mindset was 
because of the problems faced by the people during the war, this made their strong Victorian 


moral code weaker. They started loving casual sex, enjoyed pleasures, and so on. Considerable 


> Kaushik, S.K., A Relationship In The Nature Of Marriage-Hope And Disappointment. (Journal of the Indian 
Law Institute, 2011) pp.474-490. 

® Narayan, C.L., Narayan, M. and Deepanshu, M., Live-in relationships in India (Legal and psychological 
implications. Journal of Psychosexual Health, 2021) 3(1), pp.18-23. 


ISBN: 978-93-95054-65-2 21 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


number of couples do not like taking responsibility in their hand by having long term 
relationships like that of marriage. But now it has become common in western societies to 
follow a live-in relationship. They also started giving advantageous reasons to follow the same. 
They claim that living in a relationship helps in understanding the compatibility of couples 
before entering into a huge institution like marriage. In our country, cohabitation before 
marriage between men and women has been a tradition for more than 1000 years. In olden 
days, many high profiles people like prince nawabs had more than one wife. Only men were 
having unfair relationships, but they were not questioned. But this was questioned and this 


practice faded after independence, due to improvement in education among girl children. 


When we speak about the difference between marriage and live-in relationship, it is clear that 
live-in relationship happens merely with a mutual agreement. Whereas marriage in contrast is 
accepted in the society, recognized legally. The concept of marriage originated in order to 
legitimate the sexual relationship between two gender and also to procreate offspring for 
survival of human kind.’ Marriage serves the biological function of ensuring the continuation 
of the human race's existence. The social face of the same coin is represented by family, asset 
inheritance, and the continuation of a recognizable lineage. This can be viewed via a patriarchal 
lens of Indian succession law. It is necessary to look at the legal flexibility of both types of 
cohabitation. In order to terminate any live-in relationship, it is easier than that of a normal 
marriage, because the termination of later is bound by law and thereby it takes time. In addition, 
financial independence is present in live-in relationships, whereas it is absent in the institution 
of marriage. With respect to social acceptance between both the concepts, we know very well 
that marriage is accepted by everyone. But a live-in relationship is considered to be unholy and 
it is against society. Compared with western societies, Indian people are highly resistant to live- 
in relationships or cohabitation before marriage, even though the number of interests is higher 


in number.® 


II Legal Status of Live-In Relationships 


The regulations for live-in relationships differ in every country. But in common, there is a 


feeling of unwillingness to acknowledge this form of relationship exists among different 


T Narang, H., “CRITICAL APPRAISAL TO CONCEPT OF LIVE-IN-RELATIONSHIPS IN INDIA.” Academia 
Letters, p.2. (2021) 

8 Kaushik, Shyam Krishan. “A Relationship in The Nature Of Marriage-Hope And Disappointment.” Journal of 
the Indian Law Institute 474-490. (2011) 
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governments. In India, we need a law soon to clarify the scope of live-in relationships. Because 
the number of people engaging in such relationships are increasing day by day. In India, we 
know how live-in relationships are practiced, couples undergo a mutual agreement to stay 
under the same shelter, without getting into the institution of marriage. In India, it has not 
achieved societal recognition. At present, India does not have any legislative document to 
address problems related to live-in relationships. Only with the help of the latest verdicts by 
different high courts, people are getting the public knowledge and transparency about this issue. 
When it first came to courts, it created great debates since it violates the indigenous culture and 


moral code. 


One of the important cases to note here is Badri Prasad v. Dy. Director of Consolidation’, in 
which the court held that live-in relationship also comes under the purview of lawful union. 
And to further strengthen this statement, Supreme court in Patel and others observed that live- 
in relationships are not prohibited. There are various other judgments which iterate the same 
kind of observation. Overall, if we look at the Indian legal position on live-in relationships, we 


have only different judgements and it is in the hands of the judiciary to deal with such matters. 


One of the important aspects to be dealt with in this topic is the legality of children born out of 
such live-in relationships. The legislation for giving rights to such children is under process. 
The Hindu Marriage Act", provides legal status to all offspring born out of marriages which 
are void or voidable. However, live-in partners’ offspring are not listed. Because of which, 
legality of any children born out of just union is a question mark. And, there is neither moral 
belief nor law established which gives legality to such children. For this matter as well, we 
have certain landmark judgements to deal with the issues. In the case of Tulsa v. Durghatiya'', 
A live-in partner's child was granted property rights by the apex court. It was noted that if a 
couple had cohabited and lived under the same roof for a significant amount of time, such 
children could not be considered to be illegitimate. Only the self-acquired property of their 
parents may be claimed by children born from live-in relationships. However, according to 
Islamic law, the father has no obligations to such illegitimate children. A child, who is born out 
of live-in relationship in a Muslim religion cannot claim for inheritance of property from either 
parent in Shia law, whereas under Hanafi law the child can claim right to property from his/her 


mother or from the property of mothers relative. 


91979 SCR (1) 17 
0 The Hindu Marriage Act, No. 25 of 1955, India. 
'TATR 2008 SC 1193 
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a. Maintenance 


Maintenance for women who had a live-in relationship with a man, without marriage is an 
important aspect to be discussed. Malimath committee was formed in the year 2000, after three 
years in the year 2003 it submitted a report which recommended certain changes under offence 
against women in criminal procedure code. The important being the recommendation to change 
section 125 of Criminal Procedure code!”. The recommendation was to extend the meaning of 
wife, which is mentioned in section 125 of CrPC!°. It tried to include any female who lived 
under the same roof for a considerable period with a male as wife. One of the important cases 
to be noted here is Chanmuniya v. Chanmuniya Kumar Singh Kushwaha". In which the 
supreme court has changed the decision of the High court, and it decided that women who 
reside with their husbands can likewise equally request maintenance from him. It observed that 
maintenance cannot be removed by mere fact that she is not a legally married wife to the men. 
This observation was reiterated in Abhijit Bhikaseth Auti V State of Maharashtra & Ors, in 
which it was held that it is not mandatory to prove that marriage has happened to claim 
compensation through Section 125 of CrPC!>, a woman in live-in relationship can also claim 
compensation. In Indra Sharma v V.K.V. Sarma'®, the judges held that a woman in a live-in 
relationship cannot claim any compensation, when she already knows that the man has a legally 
wedded wife. There by it is clear that maintenance for woman under live in relationship is 


vested in the hands of judiciary and there is a need for legislation to be formed. 


b. Foreign Jurisdiction 


In the United Kingdom, live-in couples do not have the same legal protections and status as 


married couples. The Civil Partnership Act'’ 


of 2004 governs these unions in major part. In the 
guise of "Common Law Marriages," Canada has legalised live-in partnerships. While various 
Canadian provinces approach live-in partnerships differently, all provinces have granted 
fundamental rights such as custody of children and inheritance. While cohabitation without 
matriage was unlawful in the United States before to 1970, the trend of live-in partnerships 


gained the stature of acommon law when specific conditions were met. Several consenting sex 


 § 125 Code of Criminal Procedure, NO. 2 OF 1974, India Code (1974) 
3 Ibid. 

'4 (2011) 1 SCC 141 

'S § 125 Code of Criminal Procedure, NO. 2 OF 1974, India Code (1974) 
'6 (2013) 15 SCC 755 

'’ The Civil Partnership Act, 2004 c. 33. 
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legislations were enacted throughout American legal history. As a result, cohabitation outside 
of marriage became legal, with live in couples enjoying the very same rights and duties as 


married couples. 


III. Judicial Interference & Constitutionality 


3.1 Morality & Constitutional Morality 


While adjudicating disputes involving marital ties, the Indian judiciary has viewed the terms 
"legality" and "morality" as two sides of the same coin. When dealing with these sorts of issues, 
all live-in couples have not been covered under the guise of marriage-like relationships. In 
India, the judiciary only provides protection to people who are in a live-in relationship on a 


case-by-case basis. 


At various junctures, constitutional morality has taken on different meanings. It implied a 
culture of veneration for the constitution among the people, according to George Grote, a 19" 
century British professor of history. In following years, the Apex Court made incidental 
allusions to constitutional morality in various settings in its decisions. Today, constitutional 
morality refers to two things: first, the polar opposite of mainstream morality, and second, the 
spirit or substance of the Constitution.!* Essentially, the notion of constitutional morality refers 
to an individual's moral obligation to be true to constitutional norms and preserve them with 
maximum integrity, without compromise. Judges have the discretion to examine government 
behaviour by taking into account both the Constitution's fundamental principles as well as its 
mandated standards. The court's view of morality as a factor in public deliberation and 
decision-making evolved over time. The emphasis shifted from public morality to 
constitutional morality. Consider the legitimacy of Section 377 of the Indian Penal Code, which 
made "carnal intercourse against the order of nature" a crime, while decriminalising adultery, 
the Delhi High Court once again emphasised constitutional morality over common morality of 
the state, opining that “commitment to constitutional morality compels the judiciary to 
implement constitutional rights of equality and non-discrimination.” So, preference is given to 
morals of the Constitution rather than popular morals or whether homosexuality was 


considered desirable or not by Indian society. 


'8 Chandrachud, A., 2020. “The Many Meanings of Constitutional Morality.” Available at SSRN 3521665. 
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In a broader sense, A person's behaviour is governed by specific moral standards and laws that 
have been created by society, their religion, a group of people, or their community. Perceptions 
are frequently influenced by society's restricting ideas and conditions. In contrast, 
Constitutional Morality is founded on the fundamental premise of adhering to the laws and 
standards of the Indian constitution. The inhibited perception is free of people's preconceptions 
because it is based on the ideas expressed in the constitution. It does not impose restrictions on 
an individual's freedom based on limited views of societal acceptability or disapproval. The 
court went on to say in various judgements that, unlike constitutional morality, public morality 
is "dependent on fluctuating and subjective concepts of “good and evil.” It concluded that while 
assessing whether a statute might be justified in order to achieve a “compelling state interest,” 


the court must examine constitutional morality rather than popular morality. 


To deal with constitutional as well as other legal challenges, the Indian judiciary have adhered 
to specific doctrines, conceptions, and principles. It has proved successful in developing 
concepts and standards for effective constitutional and other statutory interpretation. The 
usefulness and effects of the ideas, doctrines, and principles the Court embraced became a topic 


of controversy since it serves as the custodian and protector of peoples’ rights. 


3.2 Judicial Standpoint 


The judicial perspective on live-in partnerships is evolving rather than static. It varies 
depending on a number of variables, the most significant of which may be the quality of the 
relevant judiciary. Inhibiting opposing views on how to approach the relationship essentially 
and determining whether it is legal, the Indian judiciary's perspective on live-in has developed 


in a distinct manner. 


In Khushboo v. Kanniammal'?, The Supreme Court categorically observed that a live-in 
relationship is covered by the right to life within Article 217° of the Indian Constitution. The 
Court additionally ruled that live-in relationships are acceptable and that it is not illegal or 


criminal for two majors to live together. 


There are several rulings where the judges have come down severely on the couples who are 
in live in relationship. In Xv. University of Kerala*', the Kerala High Court dismissed the 


petition of college student and supported the decision of a university to dismiss a female student 


'9 (2010) 5 SCC 600 
20 The Constitution of India, Art. 21 
21 (2016) SCC 9112 
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based only on the fact that she was involved in a live-in relationship. It is pertinent to note that 
nothing in the University's bylaws, legal legislation, required such an expulsion given the 


circumstances. 


Simranjeet Kaur & Anr v State of Haryana & Ors”, a single judge bench of Punjab and 
Haryana High court denied protection to the petitioner. On the other hand, in Paramjit Kaur & 
Anr vy. State of Punjab & Ors*, the court granted protection to the couple. It is very evident 
that within the same court, there are polarising differences on a same matter. There are a lot of 


cases where various courts in the country have given inconsistent decisions. 


The reaction of courts in defending their fundamental rights - or their incapacity to do so - has 
not always been beneficial, even while society as a whole continues to demonise married 
individuals searching for love outside of their marriage. However, if a community dislikes a 
relationship that they believe is immoral and intends to kill the individual or couple, the law 
makes it quite evident that protecting life is of fundamental significance in such instances. In 
any case, everyone has a basic right to freedom and choice. Your body is your own autonomous 


entity. Marriage does not include a mortgage. 


“With changing social norms of legitimacy in every society, including ours, what was 


illegitimate in the past may be legitimate today.”** 


The benches of Indian courts have not shied away from conducting moral and social 
evaluations of its citizens' behaviour and even factoring these into their numerous decisions 
and verdicts, from classifying live-in relationships as socially repugnant to morally evaluating 
a rape victim's conduct. This raises two questions to us: one, is it actually the court's prerogative 


to conduct such moral evaluations? And two, if it is the court’s prerogative, then is it consistent? 


Apart from certain inherent ambiguities and loopholes, the law is almost always binary in terms 
of what is and is not prohibited, as outlined by our constitution as well as several laws and 
regulations. Contrarily, morality is subjective, individualised, and rife with arguments, 
ambiguities, and grey areas. That being stated, it is critical to recognise that numerous laws 
have their origins in the concept of morality. But morality alone cannot be allowed to drive 
judicial decisions. In that sense, when we adjudicate in conformity with the law, Naturally, we 


end up considering different moral principles, but they must be included in the laws rather than 


3 Cri.LJ, 889, 892(Bom.2009) 
3 Paramjit Kaur & Anr v. State of Punjab & Ors 
4 A.K. Ganguly, Revanasiddappa v. Mallikarjun, (2011) 11 SCC 1 
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being the only ones that apply. The assessment of the morality must be strictly based on 
constitution. That is to say that, Constitutional morality should any day precede the mainstream 
or the larger public’s morality. Constitutional morality brings in stability to the decisions of the 
court, which is clearly missing in cases of live in relationships. In areas where there are no 
legislations, following constitutional morality and applying the same across cases may perhaps 


be the best tool to apply to ensure justice. 


CONCLUSION 


In India, the legal perspective on live-in relationships is non-linear and complicated. With 
varied legal decisions at differing levels of the judiciary in addition to distinct demographics, 
the judicial view is not black and white. The Indian judiciary has given way to the recognition 
of live-in partnerships, with the goal of maintaining people’ fundamental rights to live in 
personal dignity and with choice. However, there are several high court rulings that frown on, 
and occasionally outright dismiss, live-in partnerships. In the issue of same-sex partners, the 
court acknowledged their ability to participate in such relationships but remained mute as to 


whether homosexual couples are entitled to the same rights as heteronormative couples. 


If the marriage and cohabitation patterns continue—downward for marriage, higher for 
cohabitation. the lack of marital privileges for the couples will continue to be an issue until a 
solution is discovered. Pressure for a formal framework for attaining those rights may rise, 
specifically as more and more dissatisfied partners seek redress when they split up or if one 
dies without benefiting the survivor. Besides, in the absence of any legislation, the courts’ 


decisions are not consistent, hence, there is a dire need for a legislation. 


A judge must be governed by the law of the state rather than his personal moral opinions; his 
responsibility is to preserve current legislation rather than establish new ones. Even if morality 
is assessed there should be some standard to it. Besides, assessing morality becomes unjustified 
once one enters a field of human choice and agency, which the state is obligated to preserve 
under Article 217°. Examples indicate moral policing carried out by the courts or law 
enforcement organisations do not always end up well. Such occurrences begin to have concrete 
legal and practical ramifications for live-in couples, while also setting harmful cultural 


precedents that legitimise orthodox people’ reductionist goals. 


°5 INDIA CONST. Art. 21 
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While the court decisions do provide a framework for controlling and directing legal issues 
arising from live-in relationships, yet are insufficient. Recent incidents have demonstrated that 
a lack of precise regulation and resulting uncertainty has culminated in varied and diverging 
judgments within the court. Therefore, the Legislature must take into account the ubiquity of 
live-in couples and adopt a thorough legislation, that perhaps, outlines the rights and 
obligations of parties involved. Finally, in light of the issues confronting those who participate 
to embrace this emerging trend of cohabitation, the paper suggests for the creation of a separate, 


secular, and gender-sensitive law for couples who choose to cohabit in a live-in relationship. 
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NULL AND VOID AND THEORIES OF DIVORCE 
Ameena Iqbal K.* 
ABSTRACT 


Null or void, in general, means an act that is legally void in nature. In case of a marriage, it 
means a legally binding statement by the family court that the marriage didn't exist between 
two people, and marriage doesn't become valid. The declaration makes it clear that the marriage 
never took place. Nullity or annulment is not the same as divorce. Divorce is a declaration 
ending a valid marriage. There are two types of marriage that may be nullified or annulled or 


cancelled. They are void marriages! and voidable marriages. 


Section 11 of Hindu marriage act, 1955 deals with void marriages. Any marriage solemnized 
after the commencement of this act shall be null and void, on a petition, presented by either 
party there to be declared by a decree of nullity if it contrivances any one of the 
conditions specified. Such marriage which are in contravention of section 5 would be void-ab- 
intio* and ipso facto*. This section would apply only when the marriage was solemnized after 
the commencement of Hindu Marriage Act 1955. Where a person marries another wife or 
husband during the subsistence of first marriage, the second marriage would become void 
under this section. Section 12 of Hindu Marriage Act, 1955 deals with Voidable Marriages Any 
matriage solemnized either before or after the commencement of this Act, shall be voidable at 
the option of the aggrieved party and may be annulled by a decree of nullity. A voidable 
marriage can only be challenged at the instance of either party to the marriage and cannot be 
challenged after the death of one of the parties to the same and if the marriage though voidable 
was not challenged during the life time of the spouse, it could not be challenged thereafter and 
the issue of such marriage would be legitimate. So, the validity of marriage is challenged by 
either party under section 12, and the petition is dismissed and the marriage is considered valid 


and the children would be undoubtedly legitimate. 


Divorce‘ or the legal dissolution of a marriage by a court or other competent body. The only 
requirement for divorce by mutual consent is that the parties should have been living separately 


for a period of one year or more. Section 13B of the Hindu Marriage Act 1955 provides for 


“ BBA.LL.B.(Hons.) IfYear, BHARATH INSTITUTE OF LAW, Chennai. Ph: 9495112487, Mail Id: 
ameenaiqubalk04@gmail.com 

' Section 11 of Hindu Marriage Act of 1955 deals with Void Marriages. 

> It means having no legal effect from inception. 

3 It means by that very fact or act. 

4 Section 10a of Indian Divorce Act of 1869 states Divorce of mutual consent. 
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divorce by mutual consent where the parties have been separated for a period of one year. 01- 
Nov-2020. Section 14 says that no petition for divorce can be presented within one year of the 
marriage unless it causes exceptional hardship to the petitioner or it becomes a case of 
exceptional depravity on the part of respondent. Section 15 of the Act lays down the limitations 
on the right of divorced persons to marry again. The Marriage Laws (Amendment) Act, 1976 
made the grounds of divorce and judicial separation common. An aggrieved party, if he or she 
so chooses may choose for divorce or judicial separation. Besides, by the Amendment a new 
mode of divorce i.e., divorce by mutual consent has been introduced under Section 13(B). 
Section 13(B) is remarkable in the sense that it has substantially eroded the sacramental 


character of Hindu Marriage. 
INTRODUCTION 
“Marriage equality is not a choice. It is a legal right.” —Cory Anthony Booker. 


This is the famous quote said by American politician and attorney Cory Anthony Booker; as a 
social activist he mentioned that in this world in which rules and laws are clutched by the 
patriarchal norms. The legal right will always stand like a conceiving pillar. All over the Hindu 
and Christian worlds, marriage began as a sacrament. Marriage, as a sacrament, necessarily 
implied a permanent and indissoluble union. Hindus took the notion of indissolubility of 
marriage to the extreme by laying down that even death did not put the marriage asunder. It 
was a union not merely in this life but also in all lives to come-an eternal union. The Hindus 
conceived of their marriage as a holy and sacramental tie and not a contractual union. For a 
Hindu, marriage is ordained as a necessary sacrament (Samskar) for begetting a son, for 
discharging his debt to his ancestors, and for performing religious and spiritual duties. The 
Shastrakars ordained that once is a maiden given in marriage, and the injunction was: "A true 
wife must preserve her chastity as much after as before her husband's.> As Hinduism is the 
finest religion it's laws where binded us from the past to present from past Vedic era to the 
present 20 the century since neither the rules nor the laws can't change the past it still exits. 
Hindu law provides all things needed to the society in Hindu law. It divides many categories 
like Hindu marriage, Hindu succession and minority and guardianship act maintenance 


adoption and all and if marriage is the most scared thing to the contradictory one of the most 


> See Manusmriti v. 151, Yajnavalkya Smriti 1, 76; Vishnu Smriti XXV, 13-14. 
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painful thing is divorce. Divorces are climbing rapidly in India comparing to the whole world. 
Especially divorces because of domestic violence and also the number of suicides rates and 
depression and mental illness. Couples resort to divorce at the first sign of discomfort in their 
relationship When "I do" becomes "I don't," the gut response is excruciatingly painful. It's a 
rejection like no other. The person that you thought would be your lifetime partner, your soft 
place to fall during the hard times, the one person you could trust when the rest of the world 
turns its back, says, "You aren't worth it." and at to the maximum it creates lot of effects on the 


children also to the maximum. 
Null and void - A critical analysis of the past and present Hindu law 


Dr. Paras Diwan's book he mentioned that the "Hindu religion is the finest religion; so does 


Hindu law ". Does it?! 


Like everyone binds their own religion, among Hindus, marriage is a necessary samskar; every 
Hindu must marry. The man is incomplete without his wife, and it says it is a wife who 
complete its man. She will be the arddhangini® or the half of him. The Bhramanas proclaimed 
that, "The wife is verily the half of the husband.” Half is she of the husband, which is wife.’ 


The wife has been eulogized this: 


A wife is the very source of purushartha, not only of Dharma, artha and karma, but also of 
moksha. Those who have wives can fulfil their due obligations in this world and those who 
have wives can be happy and can lead a full life. Wife is not just patni but Dharmapatni or the 
partner in performance of spiritual as well as secular duties. A man cannot perform most of the 
yagnas (sacrifices) without a wife .Wife is also called sahadharmni® in Hindu law. Hindus 
conceived of their marriage a sacramental union- a sacrosanct, permanent, indissoluble and 
eternal union. But in Hindu law did not regard marriage as a contract, but as a tie which once 


tied cannot be untied especially among Hindu communities and tribes.” 


® Sathpath Brahamana V, 1.6.10. 

1 Taittirya Sanhita Il 1,2,57. 

8 Manusmriti IX, 64-68. 

° See Paras Diwan, Customary Law, Chapter IX (1990) 
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A Look into the Ancient Vedic Ages 


It was said that under Hindu law polygamy was recognized and a Hindu male could take any 
number of wives, but the Hindu marriage Act, 1955!° has abolished polygamy and introduced 


strict monogamy for all Hindus. 


The Hindu marriage act does not lay down that a marriage without the consent of the parties is 
void, through it does lay down that of consent of party of marriage is obtained by fraud or force, 
the marriage is voidable. In the previous decades child marriage was a usual practice especially 
among Hindus; now it lay down that bride should not be less than 18 years and bridegroom not 
less than 21 years of age. At that time, the words of woman were not taken and not have any 
value to her decisions. But now a combined reading of section 5 and 12 of Hindu Marriage 


Act, leaves no doubt that consent is an essential aspect of Hindu marriage. 


A girl shows that she underwent the ceremony of marriage in deference to the sentiments of 
her ailing and orthodox father, while she had no intention to marry, can her marriage be 
declared to be null and void?!! In our opinion, no such declaration can be obtained; such a 
marriage is not voidable either. Now, the Hindu marriage has no longer remained an 
indissoluble and eternal union. Widow marriages are allowed. Divorce is also permitted. It may 
still be called a holy or sacramental union, in the sense that sacramental ceremony is necessary. 
Thus, one may say that Hindu marriage as neither become a contract nor has remained a 
sacramental union; it has resemblance of both. Before 1955, India was the largest country of 
the world permitting majority of its people -Hindus and Muslims-to practice polygamy, 
unlimited in the case of Hindus and limited to four wives in the case of Muslims). For Hindus, 
bigamy has been abolished by the Hindu Marriage Act, 1955, and has been made a penal 
offence. It is an offence punishable with imprisonment for a term of seven years and if the fact 
of the first marriage was concealed from the spouse, which may extend to ten years. It is 
punishable for a term of imprisonment. As has been seen earlier, in India, no male can marry 
below the age of 21 years and no female below the age of 18 years. Marriage below the 
specified ages lead to penal consequences under the Child Marriage Restrain Acts, 1929-78 
and now Prohibition of Child Marriage Act, 2006. 


‘0 Hindu Marriage Act, 1955. 
'! http://student.manupatra.com/Academic/Studentmodules/Family-law/Hindu-Law/HMA 1955.htm 
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Under the Hindu Marriage Act, Parsi Marriage and Divorce Act!”, Special Marriage Act!? and 
Christian Marriage Act (for native Christians), minimum age of marriage for girls is 18 years 
and for boys 21 years. But under the personal law of no Indian community is a child marriage 
void. It is only und the Special Marriage Act, 1954 that a child marriage is void. Under the 
Hind law, child marriage is valid. As per section 12 makes such marriage null and void in case 
the child is enticed or taken away from the custody of his /her lawful guardian or by force 
compelled Punishment for child-marriage under the Hindu Marriage Act. The Hindu Marriage 
Act also provides for punishment for child marriage Section 18 lays down that anyone who 
procures a child marriage for himself or herself may be punished for a term of simple 
imprisonment which m extend up to 15 days, or a fine which may extend up to Rs. 1,000, or 
with both and in case of ceremonies of Hindu law it appears that the performance of Saptapadi 
before the sacred fire is obligatory, through chanting of madras is not. The Madras High Court!* 
take the view that view of Kanyadanam or gift of bride’? is also an essential ceremony. But it 
is settled view that in Gandharva form of marriage Kanyadanam"° is not essential. Although 
the Hindu Marriage Act does not lay down as to whether a marriage performed without 
essential ceremonies will be void or valid, but no contract of marriage can performance of the 
necessary ceremonies, it is obvious that a marriage come into existence without the thought 
requisite ceremonies is null and void. In case giving and taking dowry was also an essential 
ceremony and as defect dowry deaths were also on high percentage but as if now. The Indian 
criminal laws were comprehensively amended to include dowry as a punishable offence. 
Section 304B"” was added to the Indian Penal Code, 1860 ("IPC"), which made dowry death a 
specific offence punishable with a minimum sentence of imprisonment for 7 years and a 


maximum imprisonment for life. 


Countries like America, England, Japan faces the problem of same sex marriage but now the 
Indian society can't digest this culture. And the atrocious practices like sari system and all have 
been banned Raja Ram Mohan Roy in 1956 and adoption was not legalized in India but after 


the act the person can legalize adoption as a single parent or as couple. 


? Parsi Marriage and Divorce Act, 1869. 
3 Special Marriage Act, 1954. 
https://m.timesofindia.com/city/chennai/madras-high-court-self-respect-marriage-only between 
hindus/amparticleshow/92608122.cms 
5 https://www.ijsdr.org/papers/IJSDR1703054 
° https://www.casemine.com/search/in/sapta padi++kanyadan 
Indian Penal Code, 1860 (Section 304B) 
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Spouse or Divorce- Is woman a ‘Free Bird’ in India?! 


Across the globe, more than 730 million women report ever having experienced some form of 
gender-based violence'®; those in low- and lower-middle-income countries are 
disproportionately affected. In the past two years, the COVID-19 pandemic has only increased 
the incidence of violence suffered by women in the hands of their intimate partners, owing to 
heightened stresses of loss of livelihood, disruption of social and protective networks, and 
restricted movement. Violence has immediate effects on women's health, and that of children 
they birth and care for. Employing a statistical analysis of 35 indicators’? from the National 
Family Health Survey-4 (2016), this paper examines the causal relationship between domestic 
violence and women's sexual and reproductive health. It also probes the intergenerational 
impacts on child nutrition and health, and overall women's empowerment and agency. The 
NALSA has submitted state-wise data regarding pendency of disposal of cases under the DV 
Act as of July 1, 2022. As per the data, a total of 1,193,359 cases of domestic violence have 


been registered across the country under the Act since its notification”’. 


This study of domestic violence uses data gathered from interviews in 1987-88 from a random 
sample of 129 women with children who were divorced in Philadelphia, Pennsylvania, courts 
in 1986 to demonstrate that violence is a significant determinant of divorce and that violence 
plays an important role during asset negotiations after marital separation. The study revealed 
that many of the women experienced violence during their marriages and stated that it was a 
factor in their leaving their husbands (19% left because of the violence)”!. Women left their 
husbands after particularly serious violent incidents or when they believed that witnessing the 
violence was harming their children. This sample was not asked to specify if they experienced 
violence during or after marriage, but 4% of the women reported experiencing violence for the 
first time during the separation, 11 women volunteered that violence extended from their 
marriages into their separation, and 6 women faced immediate threats of violence during 
separation”. Reports in the literature indicate that marital separation increases women's risk of 


injury and of death. 


'8 https://www.ijsdr.org/papers/IJSDR1703054 

'9 https://www.momspresso.com/parenting/thinking-caps/article/free-bird-a-short-story 

0 https://thafreebird.wordpress.com/2014/09 /02/women-empowerment-molestation rape-domestic-violence 

21 https://www.indiatoday.in/amp/education today/gk-current-affairs/story/india-has-the lowest-divorce-rate-in- 
the-world-1392407 2018-11-20 

22 https://www.deccanherald.com/amp/metroli fe/metrolife-on-the-move/divorce-on-the rise-among-the-rich- 
and-educated 806269.html 
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Can a woman file for domestic violence even after divorce? 


Can a woman file a case of domestic violence against a man under the protection of women 
from the Domestic Violence Act even after her divorce; is it possible to drag a man in a court? 
After divorce, domestic relationships and every relationship bond will be over. And when she 
has already married to another person? Such questions often come to mind. The Gujarat High 
Court has said in such cases that the woman cannot be called a victim under the relevant Act. 
By doing so, the woman cannot be treated as an unjust person. Justice Umesh Trivedi says that 
after being get married when his relationship is broken through a divorce, the wife will be 
treated as a victim as long as her relationship remains and once divorced, there is no 
relationship left between them, therefore, the woman will not be considered as a victim. 
Therefore, after giving divorce by a husband to the wife, such provisions under the Act cannot 
be applied to the husband. This decision is considered to be one of the supreme decisions of 


India. 


The case was from Surendra Nagar city. The couple was in the bond of marriage in 1984. After 
some time, 1989, the husband had filed a petition in the court for a divorce. One year later, in 
1990, the dispute was settled and they formally divorced. After some time, the woman. got 
married to another person and also had 3 children. After 27 years, the woman filed 2 cases on 
her ex-husband. When her ex-husband was on the verge of retirement from BSNL. The lawyer 
of the person said that his ex-wife demanded maintenance from him to keep an eye on his 
retirement benefits. The woman claimed herself to be a victim due to domestic relations under 
the Domestic Violence Act with section 125 of CrPC in Surendra Nagar Family Court. 
Therefore, after giving divorce by a husband to the wife, such provisions under the Act cannot 
be applied to the husband. This decision is considered to be one of the supreme decisions of 


India. 


Under the definition of domestic violence, this relationship is such a relationship. Who survives 
between two persons? Even if the husband and wife are separated, the marital relationship 
continues. But when a husband and wife are able to end her marital relationship through 


divorce, all the relationships between them are also destroyed. 


The court took cognizance of the woman's complaint under domestic violence in a magistrate's 
court. The action was taken after accepting the claim of being aggrieved. After hearing the 


case, the High Court decided that there was an irresponsible conclusion that a divorced wife 
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who has remarried cannot enforce any provisions under the Domestic Violence Act against her 


ex-husband. (State Of Gujarat vs. Vikrambhai Kanjibha. ) 
Kamatchi Vs. Laxshmi Narayan 


Kamatchi, the petitioner, filed application under Section 12 of Kamatchi complained that prior 
to the marriage, the in-laws and the husband harassed her family for jewelry and dowry on the 
Domestic Violence Act, seeking protection against her husband, Laxshmi Narayan and her in- 
laws. On 21 August 2018, the Protection Officer filed a report regarding the said allegations. 
The marriage was solemnized in September 2007. Further, the in-laws ‘tortured’ the 
complainant and did not allow her to move with her husband. Thereafter, all those accused 
filed a petition under 482 of the CrPC seeking quashing of the proceedings. The appeals of the 
father-in law and sister-in-law were allowed and were quashed. The High Court also dismissed 
the wife's application, holding that it should have been filed within one year of the incident(s). 
This was then challenged in the Supreme Court. A woman can lodge a complaint under the 
domestic violence law against excesses committed by her ex-husband even after the dissolution 


of marriage, the Supreme Court has said. 


The Apex court refused to interfere with the order of the Rajasthan high court which held that 
the absence of subsisting domestic relationship in no manner prevents a court from granting 
relief to the aggrieved woman. The high court had passed the order while adjudicating a 
matrimonial dispute. A bench consisting of Justices Ranjan Gogoi, R Banumathi and Navin 
Sinha dismissed the appeal against the high court verdict, saying it was not inclined to interfere 


with the order in the facts of the case. 


During the hearing, advocate Dushyant Parashar, appearing for the estranged husband, said 
that provisions of the Protection of Women from Domestic Violence Act, 2005, which came 
into force on October 26, 2006, could not be applied retrospectively. He submitted that if the 
provisions of the domestic violence law were allowed to be used retrospectively, then it would 


be subjected to gross misuse. 
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Why do Indians normalize domestic violence? 


It was just a slap; she must have done something to provoke him.”* The ancient text Manusmriti 
equated woman with animals and sanctioned beating them when they made a mistake or they 


can be beaten with a rope or split bamboo when they have committed a fault.”4 


In mediaeval Europe, husbands had the right to chastise or physically discipline their wives 
and servants. In fact, till the late 20th century the most legal system doesn't recognize Domestic 
violence as a crime. Court's saw it as a family problem which should be resolved privately and 


will doesn't done nothing to protect woman from domestic violence. 


A 1967 international training manual for police chief even started that domestic violence should 
only to make in the last resort. This changed with only the US feminist movement in the late 
60's and 70's. which focused on the criminalization of domestic violence and brought popular 
slogan "will not be beaten”. At the same time women in India also protested against several 
sexual assaults and dowry related death. The IPC was amended in 1983 to make cruelty by a 
woman's husband or in laws as punishable offence.it made domestic violence as dowry related 
then extreme cruelty that drive woman to get suicide. Then in 2005 a landmark legislation 


finally extended and told it will be included verbal, emotional and sexual economical abuse. 


Domestic violence remains highly prevalent, Research shows that 42% of men and 52%of 
woman believe that is reasonable to beat a woman.it is rated it's from a systematic problem 
with power dynamics within families. Girls are socialized into believing this as essential part 
of their marital duties while for men marriage is often framed as bringing someone into the 
family whose primary role is to take care of them. Men control over their wives post marriage 
is socially sanctioned.in fact research shows that not taking the permission of the husband for 
simple task like before going out or performing phone calls is one of the most common reasons 
men for domestic violence. And these power dynamics are reinforced in harmless ways notions 
like it is a private matter and it is between husband and wife are used to further strengthen a 
men's control over his wife by preventing from building a support system. It's Little surprise 
that woman in rising have nowhere to turn 75% of woman who are subjected to domestic 


violence don't seek help.”° 


°3 https://www.shethepeople.tv/top stories/opinion/parents-normalizedomestic-violence/amp/ 

4 https://indianexpress.com/article/research/ why-attitudes-towards-domestic-violence differ-across-cultures- 
7949273/lite/ 

5 https://www.reddit.com/r/india/comments/ nr9tlg/the swaddle why do indians normalise _domestic/ 
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Apart from fundamental rights, some specific provisions to ensure the rights of women have 
also been incorporated in Directive Principles of State Policy. However, despite constitutional 
protection and several legislations, gender discrimination and injustice continue to occur. This 
is mainly because those who enforce the laws or interpret do not always fully share the 
philosophy of gender justice concept. Police officials held a high degree of patriarchal belief 
and inequitable perceptions regarding the gender roles of women. Multiple linear regression 
analysis, controlling for key sociodemographic variables, demonstrated a statistically 
significant association between the police officers’ patriarchal beliefs and their perceptions of 
gender equity challenging domestic violence is not questioning the physical act of woman it 
about dismantling sensual disempowerment woman within their marriage and families. 
Feminists are doing exactly that we are raising questions about male entitlement in house 
holders. About woman being raised as mark compromises about violence being trashed up 
within the four walls about woman having the right to live dignified life. Within and outside 


because even if it just one slap. It is simply unacceptable. 
Children: A victim of divorce 


Divorce is one of the most painful things in this world most painful as death. Most of the time 
the children will be the victims of this emotional sentiments spoiling there entire future The 
emotional turmoil that children face when their parents are divorced often results in 
helplessness, anger, confusion, sadness, guilt and self-blame. While some children engage in 
self-blame, others might turn that lens outwards and blame one parent. As you might expect, 
research has found that kids struggle the most during the first year or two after the divorce”. 


Kids are likely to experience distress, anger, anxiety, and disbelief. 


But many kids seem to bounce back. They get used to changes in their daily routines and they 
grow comfortable with their living arrangements. Others, however, never really seem to go 
back to "normal." This small percentage of children may experience ongoing possibly even 
lifelong-problems after their parents’ divorce*’. Divorce creates emotional turmoil for the entire 
family, but for kids, the situation can be quite scary, confusing, and frustrating: Young children 
often struggle to understand why they must go between two homes. They may worry that if 


their parents can stop loving one another that someday, their parents may stop loving them. 


°6 https://www.tandfonline.com/doi/pdf/10.10 80/20508549.1999.11878239 
27 https://journals.sagepub.com/doi/10.1080/ 20508549.1999.11878239 
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Grade school children may worry that the divorce is their fault. They may fear they misbehaved 


or they may assume they did something wrong. 


Teenagers may become quite angry about a divorce and the changes it creates. They may 
blame one parent for the dissolution of the marriage or they may resent one or both parents for 
the upheaval in the family. Divorce usually means children lose daily contact with one parent- 
most often fathers. Decreased contact affects the parent-child bond and according to a paper 
published in 2014, researchers have found many children feel less close to their fathers after 
divorce. Divorce also affects a child's relationship with the custodial parent most often mothers. 


Primary caregivers often report higher levels of stress associated with single parenting. 


A study published in 2013 suggested that mothers are often less supportive and less affectionate 
after divorce. Additionally, their discipline becomes less consistent and less effective. For some 
children, parental separation isn't the hardest part. Instead, the accompanying stressors are what 
make divorce the most difficult. Changing schools, moving to a new home, and living with a 
single parent who feels a little more frazzled are just a few of the additional stressors that make 
divorce difficult. Financial hardships are also common following divorce”. Many families 
have to move to smaller homes or change neighborhoods and they often have fewer material 


resources. 
CONCLUSION 


As Hindu religion is one of the finest religions so does the Hindu laws its comparisons help us 
to get an idea on the value of traditions and how law emphasized on present Comparison 
exposes us to the mistrust born of similarity without familiarity. The dangers and fears involved 
in discovering similarities that are not yet familiar lie at the root of tremendous human 
suffering. Similarity undermines hierarchy and discrimination; it thwarts power by exposing 
the weaknesses of power's ideological bases. Comparison by its nature should begin from a 
flash of similarity. Otherwise, there seems little point in selecting things to compare. Without 
a basis in similarity, the process of comparison becomes what it so often does in scholarship: 
a litany of differences accompanied by the relief of continued strangeness. The salves of 
relativism and pluralism have been applied to justify accommodation without comparison, but 


these have rarely been fully satisfying in the face of myriad points of sameness and connection. 


°8 https://www.hindustantimes.com/weekend/ when-parents-turn-abductors-of-their-own children-it-s-more-than- 
a-simple-custody battle/storyQ9DttA0qZGWDp71SmzgBNI_ amp.html 
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I do not insist that all is one that everything is the same deep down, because looking for or 


presupposing similarity poses an equal risk of perennialism. 


We are so much familiar with the story of the writer jean Val jean; The whole world stood with 
a person of which the law marked as a criminal, he might be a criminal in front of the sellers 
whom he had stolen food but for the starving beggar whom he had given food, jean Val jean 


was equalized to God. 


Divorce rates are climbing rapidly in India comparing to the whole world. Especially divorces 
because of domestic violence and also there number of deaths and suicides are also increasing; 
couples resort at the first stage sign of discomfort in their relationship. In every marriage more 
than a mark old there are grounds for divorce, but divorce is one of the most painful things in 
this world, as painful as death. Divorce symbolizes failure it's like habitation but just less of 
you. Firmly the marriage is one of the most truthful thing in this world of people are thinking 
about divorce then u shouldn't get married because once you start loving someone truly you 
will never stop loving it. When parents are leaving their child for their own reasons children 
are the one who become victims for it. It might be the decision they have taken in the past for 
the happiness of a particular time, the whole future of a child is getting spoiled the mistake they 
done for the happiness for few minutes might be causing a longtime disaster in the mind of 


little buds. 


"To err is human to forgive is divine". 
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BAN ON COMMERCIAL SURROGACY IN INDIA - AN EVALUATION 
Archana. J! and R. Arshiya Banu? 


ABSTRACT 


Reproductive rights in India are not always enjoyed to their fullest, bearing a child and aborting 
it is a choice of free will of a woman. Right to reproduce their young children is the untaught 
right of every individual. Surrogation is also a reproductive right, which was first refused and 
later accepted by Indian society. The recent development in IVF technology has given rise to 
more surrogacy in the society. The concept of surrogates has become popular all over the world. 
And also, due to the advancement in the medical facility, infertility areas and artificial human 
reproductive technologies, it is now possible for couples who do not have an infant to have a 
surrogate. Surrogacy is an arrangement, often supported by a legal agreement, whereby a 
woman agrees to deliver/labour for another person or people, who will become the child's 
parent after birth. The positive aspect of the surrogacy process brings joy to the infertile 
couples, but the negative aspects are the cause of many legal, ethical and moral issues in society 
of India. Surrogacy is further divided into two types, commercial surrogacy and altruistic 
surrogacy. This paper discusses commercial surrogacy. It is viewed as an occupation which 
provides women an opportunity to earn. The compensation that the surrogates receive is a 
significant fActor that pushes women to enter into surrogacy contrActs. Because of the 
increasing number of surrogacy cases in the country, it leads to the commercialisation of 
surrogacy which primarily affects the surrogates as it leads to the exploitation of the surrogate 
mother. The main aim of the paper is to understand the concept of commercial surrogation and 
the regulations of commercial surrogation. The other objectives are to study the evolutions of 
surrogation and its exploitations in society. This paper also throws light upon the other different 


aspects. 


Keywords: commercial surrogacy, surrogate mother, donor, reproduction. 
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INTRODUCTION 


When a woman or person bears a child for a couple or a person who is unable to conceive on 
their own, this is known as surrogacy. Although the basic idea might appear contemporary, it 
has been around since the beginning of time. The tails of Mahabharata talk about surrogacy 
and the concept of surrogacy was prevailing even in ancient society, but still it's a debatable 
topic and hardly accepted. Surrogacy itself was considered to be against the morals of 
femininity and other social aspects, in the concept of commercial surrogacy it was unacceptable 


by the society where women carried someone's children for money. 


Still, the procedure, especially in terms of gestational surrogacy, has changed significantly over 
the years and is now one that is moral, legal, and supportive of both intended parents and 
surrogate. In Indian culture, a woman's life is incomplete unless she has a child. And infertility 
has been a serious issue since the earliest days of mankind. By artificially or naturally 
inseminating the surrogate's egg with donor or intended father sperm, traditional surrogacy 
makes the surrogate the biological mother. The sole method of providing a child to a couple 
that was unable to conceive before the invention of artificial insemination and assisted 


reproductive technologies was conventional surrogacy carried out the "natural way." 


Given that it entailed having a sexual interaction outside of marriage, it might be considered 
taboo nowadays. Additionally, unlike today, when intended parents and surrogates are 


protected, there were no regulations in place to safeguard all parties. 


Since the surrogate has a genetic connection to the child, traditional surrogacy can be difficult 
on both an emotional and a legal level for the surrogate and the intended parents. Despite its 
drawbacks, traditional surrogacy has influenced history and helped gestational surrogacy 
advance. Infertile couples, single parents, and same sex intended parents frequently use 
gestational surrogacy today to have biologically related children. Because of the rising 
infertility among couples and also due to the advancement in the medical field, the surrogacy 
has evolved into a new phase called commercial surrogacy, where monetary compensation 
plays a vital role. Commercial surrogacy has its own merits and demerits, it has been a booming 


business in India and then banned and criminalised. 


Understanding the concept of surrogacy 
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The term surrogate derives from the Latin 'surrogatus’,' the past participle of 'surrogare,’ which 
means a substitute, or someone assigned to act in the place of the other. A surrogate mother is 
a woman who carries a child on behalf of that other woman, either through her own egg or 
through the implantation of a fertilised egg from another woman in her womb. Surrogacy, 
according to Black's Law Dictionary, is the process of carrying and delivering a child for some 
other person*. The New Encyclopaedia Britannica defines ‘surrogate motherhood' as the 


practice of a woman bearing a child for a couple who are unable to have children naturally”. 


Surrogacy can be commercial or altruistic, based on whether the surrogate receives a monetary 
compensation for her pregnancy or the child's return. In commercial surrogacy contracts, the 
surrogate mother signs an agreement to carry the pregnancy for the commissioning couple or 
lone parent. She is compensated by the commissioning agent for agreeing to carry the 
pregnancy to term. It is also defined as commercial surrogacy is an arrangement in which the 
surrogate mother is compensated for her surrogacy services in the Social Empowerment of 
Women in India. Any surrogacy arrangement in which the surrogate mother receives payment 


for her services beyond the repayment of medical costs is referred to as commercial surrogacy. 


The morality of commercial surrogacy has been the subject of some discussion. Critics of the 
practice contend that it exploits the reproductive system, preys on weak women, and 
commodifies human life. However, proponents of surrogacy contend that it is unfair for a 
woman to bear a child for another person while receiving nothing in return. Additionally, 
proponents of commercial surrogacy think that it is best to openly permit the practise in order 
for it to be controlled and for everyone's rights to be safeguarded. While there is still discussion 
over commercial surrogacy, this type of surrogacy has assisted thousands of infertile couples, 


single parents, and LGBT people in starting families. 
Gestational vs traditional surrogacy: Difference ° 


In gestational surrogacy, the parents create an embryo using their own egg and sperm or using 
donated egg or sperm, as opposed to traditional surrogacy, in which the surrogate's egg is used 
to create the embryo of the child she will carry (either through intrauterine insemination or in 


vitro fertilisation).While gestational surrogacy has surpassed traditional surrogacy in 


3 http://www.latindictionary.org/surrogatus, (lastly visited at oct.20,2022). 

4 Oliphant RE, “Surrogacy in black law dictionary” (aspen publisher, newyork,2007) Pp 349. 

> http://www.britannica.com/EBchecked/topic/575390/surrogate-motherhood( lastly visited on oct.20,2022) 

® Saxena P, Mishra A, “Surrogacy MS. Ethical and legal issues” (Indian J community med: official publication of 
Indian Association of Preventive & social. Medicine. 2012) Pp 211-213. 
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popularity over the past 30 years, traditional surrogacy remained the sole way to complete a 
surrogacy for the majority of history. It not only enables a heterosexual couple's two parents to 
be biologically connected to their child, but it also lessens some of the psychological and legal 


difficulties that arise when a surrogate is genetically related to the child she is carrying 
Traditional surrogacy 


A genetic connection that would be created through traditional surrogacy if the surrogate is 
connected to one of the intended parents. Traditional surrogacy may provide the genetic 
connection the intended parents are seeking if they are a heterosexual couple, a same-sex 
couple, or a single guy in certain cases. The best option for intended parents who can't locate 
an egg donor they like, don't want an anonymous donor, or want to lower the expense of their 


surrogacy may be traditional surrogacy.’ 
Gestational surrogacy 


Gestational surrogacy is the preferred option for intended parents and surrogates who are 
worried about the legal complexities and feelings involved with traditional surrogacy.® The 
intended parents and the surrogate will need to pursue a gestational surrogacy if traditional 
surrogacy is prohibited in the state where the surrogate lives. Numerous intended mothers can 


be related to their kid through gestational surrogacy. 
Commercial surrogacy 


A commercial surrogacy may help remove the feeling of unpayable debt if prospective parents 
are uneasy asking a friend or member of their family to serve as an uncompensated surrogate. 
A compensated surrogacy safeguards the interests and rights of both intended parents and 
surrogates, who are strangers before the surrogacy procedure begins. Altruistic surrogacy can 
leave surrogates feeling angry or exploited, so for women who are undecided, a compensated 


surrogacy is typically the best option. 
Altruistic surrogacy 


If a surrogate's state forbids agreements for paid surrogacy, she and the intended parents will 
have to carry out their surrogacy on a charitable basis. A compensated surrogacy may not be 


essential for certain intended parents and surrogates who are close friends or family members; 


T https://surrogate.com/about-surrogacy/types-of-surrogacy/types-of-surrogacy/ (lastly visited on oct. 21,2022). 
8 Supra n.9 
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the intended parents’ affection for the surrogate will motivate her to bear their child. Due to the 
fact that surrogates are unpaid, an ethical surrogacy may enable intended parents to lower their 


surrogacy costs. 
Compensation for surrogacy 


The payment a surrogate receives for carrying the child of the intended parents is another aspect 
that contributes to the variety of surrogacy practices. It is referred to as commercial surrogacy 
when a surrogate receives a base payment for bearing the kid, in addition to reimbursement for 
pregnancy-related costs. A surrogate will carry out an altruistic surrogacy if she does not get 


any additional compensation. 
History and evolution of commercial surrogacy 


In the year 2002, the amendment of commercial surrogacy was made in India, which legalized 
commercial surrogation in India, this raised demand from infertile couples who were unable to 
have a child naturally’. The need for surrogacy from domestic and international couples was 
growing quickly. India has been the world's hub for surrogacy due to its appropriate structure 
and legal system. In 2005, the ICMR (Indian Council for Medical Research) published a series 


of recommendations. However, there was no Act in place to monitor and control the situation. 


The issue in the case "Baby Manjhi Yamada vs Union of India'"® 


was "acquiring travel 
documents for a baby of a Japanese family who was conceived and born in India through 


commercial surrogacy." It is legalized in India. 


This decision coincided with the passage of the "Assisted Reproductive Technology Bill" in 
2008. However, no steps had been taken to bring the Bill of the Year 2008 before Parliament, 
prompting the "Law Commission of India to raise the issue of surrogacy" for further 


investigation. 


The Law Commission of India then submitted a report in 2009 on legislation for monitoring 
surveys and resolving related issues. Before beginning the surrogacy process, the ICMR 
revised the guidelines and proposed a legal contract between intended parents, surrogate 


mother, and ART clinic in 2010. 


° https:/Avww.indialawoffices.com/legal-articles/current-status-of-commercial-surrogacy-in-india (latly visited 
on oct.20,2022). 
‘0 Baby Manji Yamada vs. Union of India and Another (2008) 13 SCC 518 at 521, para 4. 
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The Ministry of Health and Family Welfare also made suggestions to revise the Act Bill draft. 
Research undertaken by the UN in 2012 revealed "the economic magnitude of the Indian 
Surrogacy Industry, which came out to be 400 million dollars a year with more than 3000 
fertility clinics all throughout the country." Whereas India has earned the moniker "World 


Capital for Surrogacy,"'' Anand in Gujarat is known as the "Cradle of the World." 


In 2015, the Indian government outlawed commercial surrogacy and barred foreign nationals, 
or NRIs, from participating. "In 2016, the Union Cabinet approved the Surrogacy Regulation 
Bill," which allows only married infertile Indian couples to use surrogacy services. In many 
ways, the Bill passed in 2016 differed from the Bill passed in 2014. However, it continued to 
evade surrogacy law, and the Bill was not introduced in the Rajya Sabha. Following that, an 
exact copy of the 2016 Bill was revised in the Lok Sabha as the Surrogacy (Regulation) Bill, 
2019, and was passed by the then Union Cabinet to protect women who become easy prey for 


couples due to their financial situation. 


The Surrogacy (Regulation) Bill of 2019 was passed in order to include changes that would 
prohibit commercial surrogacy in India while permitting altruistic surrogacy for Indian couples. 
On September 14, 2020, the Assisted Reproductive Technology (Regulation) Bill, 2020 (ART) 
was introduced in the Parliament, with the goal of regulating Assisted Reproductive 
Technology services in the country'*. And in 2021 the surrogacy Act has been enforced in 


India. 
The Indian Council of Medical Research Guidelines, 2005: 


These guidelines were drafted to control the operation of the Assisted Reproductive 
Technology clinics. These clinics provide surrogacy treatment in India. These guidelines Act 


as an advisory body and they are not legally binding. 
The Surrogacy Regulation Act, 2021: 


This law was enacted in the year 2021 and that created a controversy for its new amendments 
to the surrogacy law. Commercial surrogacy is banned in this Act and altruistic surrogacy is 
permitted. section 3(ii1) and section 5 of the surrogacy regulation Act prohibits the practice of 


commercial surrogacy in India. section 38 of the Act talks about the Prohibition of commercial 


MN http://www.uniindia.com/-india-is-surrogacy-capital-of-world/states/news/1127429.html (visited on oct. 


21,2022) 
'https://blog.ipleaders.in/all-you-need-to-know-about-assisted-reproductive-technology-regulation-bill-2020/ 
(visited on oct.21,2022) 
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surrogacy, exploitation of surrogate mothers and children born through surrogacy. And the 
practice of altruistic surrogacy was insisted for the intended couple instead of commercial 


surrogacy under the section 4 (i1i)(b) of this Act. 


Altruistic surrogacy doesn’t provide monetary remuneration to the surrogate mother. The 
intended couple who opts for surrogacy should get certificate of eligibility by the competent 
authority. This Act also states the conditions that needs to be fulfilled by the couple to get the 
certificate. The Act further says that either of the intended couples should be infertile and only 
then they could apply for this certificate. 


The intended couple should have legally married, and their age group should be between the 
age of 25-50 years and the surrogate mother should be between the age group of 35-45 years 
and she should not Act as a surrogate mother for more than once in her lifetime. The intended 
couple should not have any child either naturally or by surrogacy and they shouldn’t have 


adopted the child. 


Exploitation of surrogate mother and child by the intending parents should be strictly 
prohibited. After the birth of the child if the parents disown the kid, they will be punished. All 
the clinics which do surrogacy treatment should be registered under this Act and medical 
practitioners should have opted license as specified in this Act. Section 39 of the Surrogacy 
Regulation Act, 2021 talks about the ppunishment for the above-mentioned offences is 
specified in the Act and for commercial surrogacy fine shall be up to 50,000 rupees as well as 
imprisonment for 5 years. If the same offence is committed multiple times, then punishment 


would be double. 
Ban on commercial surrogacy 


Surrogacy is considered to be a blessing for parents who are not able to conceive due to health 
issues or a single parent who wants to start a family with a baby. While it’s a blessing for a set 
of people, it is also considered to be bane for other people. That is, it can lead to exploitation 


of the surrogate mother and also the new born baby. 


The Indian government banned commercial surrogacy stating the following reasons. They 
stated that the surrogate women and child is not treated well. In Commercial surrogacy the 
surrogate mothers were paid additionally to medical expenses. But this payment was not done 
on right time. Despite the women giving her full time for the birth of the child and even after 


accepting all bodily changes she was not paid on time. Her body was just used to have a baby 
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and after delivery she was left without compensation. This resulted in both physical and mental 


hardships to the women. 


The commercialization of surrogacy has resulted in increases in child trafficking. Child 
traffickers could easily get a baby by often paying the women or sometimes even by not paying. 


Here it shows the exploitation of both mother and the child. 


There are certain types of surrogacies where the surrogate mother and the child are genetically 
related, and a time comes when the mother is asked to give the child to the parents then a 
situation arises where the bond between the mother and child is to be broken. This could cause 


an emotional breakdown to the mother and the new-born baby. 


Surrogacy has resulted in mental abuse of children, raising ethical difficulties. Surrogacy is 
known for breaking the bond between the surrogate mother and the new-born child. 
Considering these difficulties not every woman is ready for the process but there are some 
women who are being forced by their family or relatives with a motive to earn money through 
this process. This results in psychological issues of the women. To avoid these issues, the 


Indian government decided to ban commercial surrogacy in India. 
Impact of commercial surrogacy ban 


The Indian government banned commercial surrogacy, but they promoted altruistic surrogacy 
as there is no monetary remuneration for the surrogate mother. In altruistic surrogacy the 
intended couples are left with very less options as surrogate mothers should be among the close 


relatives. In commercial surrogacy there was a wide choice for the intended parents. 


They could choose a woman who agrees to be their surrogate without any force and also the 
surrogate would be benefited monetarily by the intended couple. Further, the Indian families 
would force their close relatives into altruistic surrogacy. In simple words, it can be stated that 
promotion of altruistic surrogacy stops people who are willing and force people who are 
unwilling to do!. The recent research states that implementation of commercial surrogacy ban 
could develop underground markets. The record shows that kidney transplant is also restricted 
only among close relatives but still the sale of kidneys continues to happen illegally. As they 


procure fake certificates of being their family member. 


Shttps://www.orfonline.org/expert-speak/the-surrogacy-bill-a-much-needed-reform-that-fails-the-test-46409/ 
(last visited on oct. 23, 2022) 
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In case of altruistic surrogacy, the intended couple can pay insurance coverage for a period of 
16 months to the surrogate mother, after the birth of the child it is difficult to keep the record 
of whether the money paid is for insurance coverage or paid as monetary compensation. There 
are possibilities of development of black market and agencies who could make commercial 
surrogacy illegally. When any legal Action is restricted, then people find every possible 
loophole and do such Action illegally. The same incidents occurred in the countries which 
banned commercial surrogacy. The above statement is supported by the studies in other 
countries. The research states that despite the commercial ban, 10,000 children were born in 
China through commercial surrogacy'*. This record clearly shows that commercial surrogacy 
would continue after its ban. When it was legal the surrogate mother could demand legal 


protection from exploitation. 


The women who are below poverty are being benefited by the monetary compensation. The 
one who works day and night in households and industries could take a break due to this 
compensation. Due to this ban, they are now obliged to continue their work day and night and 
still they would not get paid equal to the amount they would get in 10 months by being a 
surrogate mother. In the present case! It was stated that commercial surrogacy should be 
legalized to prevent the illegal market and to prevent exploitation of surrogate mothers and the 
children. The question of dignity of a woman was raised when she is paid but the court held 
that the compensation could raise the living standard of the woman and the surrogate mother 


has borne mental issues and physical changes for the birth of the child. 
Blanket ban on commercial surrogacy is unconstitutional 
Right to Livelihood 


In the case of Suchita Srivastava v. Chandigarh'® Administration it was stated that right to 
livelihood is a part of right to life guaranteed under Article 21 of Indian Constitution. The court 
further states that a person’s right to life can be deprived easily by means of livelihood of such 
a person. The Act of 2021 permitted altruistic surrogacy in which a woman from close relatives 
of intended parents would Act as a surrogate without any monetary expectation. In case of 
commercial surrogacy any woman can Act as a surrogate and earn compensation in return 


which was banned in this Act. This ban has robbed the earning opportunities of underprivileged 


‘4 https://gpj.hkspublications.org/2020/06/19/the-indian-ban-on-commercial-surrogacy/#_edn53 (Lastly visited 
on oct 23, 2022) 

’5 Olga Tellis vs Bombay Municipal corporation 1986 AIR Sc 180 

'6 Suchita Srivastava vs Chandigarh, (2009) 14 SCR 989 
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women and their livelihoods. The Indian government has violated Article 21 of every woman 


who wanted to earn for their family to bring themselves out of the poverty. 
Right to Reproductive Autonomy 


In the case Olga Tellis vy. Bombay Municipal Corporation’, the Supreme court held that, right 
to reproductive choices also falls under the ambit of Article 21 of Indian Constitution. Right to 
reproductive includes to carry out pregnancy, to give birth and also to raise a child. The ban on 
commercial surrogacy has violated the right to choose of women guaranteed under Indian 


Constitution. 
Right to parenthood 


Every citizen has right to parenthood irrespective of their sexuality. The altruistic surrogacy 
states that only married couple could opt for surrogacy. Queer couples and single parents are 


8 a landmark 


restricted from these rights. In the case of Navtej Singh v. Union of India,! 
judgment by Supreme court which stated that same sex marriage is legal, but the surrogacy Act 
does approve them to opt for surrogacy. Ban on commercial right has taken away this right 


from the above-mentioned people. 
CONCLUSION 


Commercial surrogacy acted as an income source for the majority of women in the last 2 
decades. Recent ban on this has turned out to be controversial as it has affected the right to 
people. The intended couple were left with less options to choose their surrogate and the 
surrogate was denied monetary compensation. Instead of banning this concept the regulates 
must have made it stronger to support the underprivileged women with monetary compensation 


and to provide happiness to the couple who failed to become parents. 


Exploitation of surrogate mothers can be protected even without banning commercial 
surrogacy by providing support in the contracts between the surrogate mother and the intended 
parents. The laws related to surrogate contracts should be given legal protection. The health 
and privacy of the surrogate mother should be ensured and violation of any clause in the 


contract should be strictly prohibited. Laws should be made considering the welfare of the 


7 supra n.13 
'8 Navtej Singh Johar vs union of India, AIR 2018 SC 4321 
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people and anything that violates their fundamental right should be amended with immediate 


effect for the well-being of the public. 
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THE ROLE OF ARTIFICIAL INTELLIGENCE IN LEGAL PROFESSION WITH 
SPECIAL REFERENCE TO FAMILY LEGAL ISSUES 


R.Chameli! 
ABSTRACT 


At present we are all living in an environment which is surrounded by technology. The 
technology plays an eminent role in all of our life. The Artificial Intelligence is one form of 
technology which is emerging in the world nowadays. It is also known as AI. Artificial 
Intelligence has been defined as “simulation of human intelligence processes by machines, 
especially computer systems”. The forms of Artificial Intelligence we use in our regular life 
are online shopping, online banking, Mails, social networks, automated vehicles, Alexa, human 
robots etc., Robots are one such kind of Artificial Intelligence. Robots are being used as 
alternative to do all works instead of human beings. The reason for using Artificial Intelligence 
in every field is that everyone thinks that it makes their work easier, time consuming and zero 
error. In recent years most of the countries have started to use Artificial Intelligence in legal 
fields. The AI is used for contract drafting, helps in searching previous cases, property due 
diligence etc.,They have said that this saves time of the lawyers and the courts. The use of 
Artificial Intelligence is cost effective for clients. All data required for a case is stored in 
Artificial Intelligence machine. The Artificial Intelligence is designed in such a way that it 
gives suggestions and ideas for a case. It reduces the paper work. In the field of family law, the 
Artificial Intelligence plays an important role in giving suggestions and solutions for issues 
like divorce and family settlement. In some countries like Australia, USA, Canada has 
development family law resolution websites using Artificial Intelligence. In this paper the 
researcher analyses the role of Artificial Intelligence and its impact in the field of disputes 
relating to family. Further, the researcher emphasizes that Artificial Intelligence can’t be used 


as an alternative for the work done by Lawyers in family disputes. 
Keywords: Artificial Intelligence, Lawyers, Family Legal Disputes. 
INTRODUCTION 


In recent years with the advancement of technology everything around us has been changed. 
We all are surrounded by technologies. We live in an environment where we are been induced 


or operated by the technologies around us. The emerging development of technology is in the 


‘Research Scholar, Vels University of Science Technology and Advanced Studies. 
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field of Artificial Intelligence. Whatever we do using technology is in the form of Artificial 
Intelligence. The Artificial Intelligence has been living with us as a part of our family member. 
Our day starts with this technology. We nowadays wake up only to our mobiles. The Apps 
which we use, mails, social media all these are one of the forms of Artificial Intelligence. At 
present the Artificial Intelligence plays a major role in the field of law. Most of the firms have 
started using AI for storing data, retrieving data regarding cases etc., At present during corona 
most of the people in foreign countries have adopted online resolution for resolving their legal 
issues. The most trending one was that they have opted the help of Artificial Intelligence for 
resolving the problems between husband and wife mainly for filing for divorce. The researcher 
in this paper analyses the role of Artificial Intelligence and its impact in the legal issues relating 


to family. 
Historical development of Artificial Intelligence: 


The evolution of Artificial Intelligence started after If World War. The word Artificial 
Intelligence was coined by John McCarthy in the year 1956. The definition of Artificial 
Intelligence was given by different peoples based on the concept of thought process and 
reasoning, behavior, human performance and ideal performance measure which was called 


rationality”. 


The Turning Test was based on the concept of acting humanly. This test was proposed by Alan 
Turing in the year 1950. It was designed to provide a satisfactory operational definition of 
intelligence*. According to this test he states that the computer should have the capabilities like 
it should be able to communicate in English, it should store what it knows or hears, should use 


stored information to answer questions, it should also know machine learning’. 


The next approach was known as thinking humanly or cognitive modeling approach. They say 
that if the machine has to work like human, they have to first study human minds. They thought 
they can study human minds by following ways such as through introspection, psychological 


experiments and brain imaging>. 


The different forms of Artificial Intelligence present in recent times are Robotic Vehicles, 


Speech recognition, Autonomous Planning and scheduling, Game Playing, Spam Fighting, 


> Staurt J-Russell and Peter Norvig, Artificial Intelligence A Modern Approach | (Pearson, UP, 3" edn., 2020) 
3 Staurt J-Russell and Peter Norvig, Artificial Intelligence A Modern Approach 2 (Pearson, UP, 3" edn., 2020) 
4 Staurt J.Russell and Peter Norvig, Artificial Intelligence A Modern Approach 3 (Pearson, UP, 3" edn., 2020) 
> Staurt J.Russell and Peter Norvig, Artificial Intelligence A Modern Approach 3 (Pearson, UP, 3" edn., 2020) 
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Logistic planning, robotics, machine translation °etc., These are some developments in the field 


of Artificial Intelligence. 
Artificial Intelligence and its development in legal field 


John McCarthy defines Artificial Intelligence as “the science and engineering of making 
intelligent machines”. In the year 1960, Marvin Misky defined Artificial Intelligence as 
“Artificial Intelligence is the Science of making machines do things that would require 
intelligence if done by men”. It is also defined as “Artificial Intelligence is the study of mental 


faculties through the use of computational models”’. 


An Artificial Intelligence is a computer programme that can carry out operations that would 
normally need human intellect. Some of these AI systems rely on machine learning, some on 
deep learning, and yet others on really dull stuff like rules. Learning is required for this, as it is 
through study that one acquires the knowledge and norms necessary to make effective use of 
the data. Its widespread adoption and use can be attributed to the rise of data-driven service 


companies’, 


In the first International Conference on Law and Regulation of Artificial Intelligence (AI) 


organised by the IFIM, Justice Deepak Mishra said that view about Artificial Intelligence as’: 


"..the future of any new-age technology lies in the regulations that govern them. Artificial 
Intelligence (Al) promises a high growth potential in a number of sectors... AI needs a strong 
legal framework around it to explore maximum benefits. AI today is growing multifold and we 
still do not know all the advantages or pitfalls. India has the right talent and technological 
resources. With a powerful legal directive, the country can set many milestones with a strong 


command over AI...But India currently does not have specific regulations that govern AI..." 


The developments of Artificial Intelligence in the legal field are as follows: 


® Staurt J.Russell and Peter Norvig, Artificial Intelligence A Modern Approach 29 (Pearson, UP, 3" edn., 2020) 

7 Eugene Charnaik and Drew Mcdermott, Introduction to Artificial Intelligence 6 (Pearson Education, Delhi, 4% 
edn., 2009). 

8 Available at, https://primelegal.in/2022/10/01/impact-of-artificial-intelligence-on-indian-legal/ (last visited on 
Oct.29,2022) 

° Available at, https://www.barandbench.com/columns/artificial-intelligence-and-legal-profession-an-intelligent- 
way-ahead (last visited on Oct.29,2022) 


ISBN: 978-93-95054-65-2 55 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


a. The first Robot Lawyer Lisa was created by lawyers of United Kingdom. Lisa is based 
on AI technology it allows to create NDA agreements!®. They say that Lisa help in 
providing legal advice to individuals as well as to business. 

b. Legal Mation is also an Artificial intelligence which is used to transform litigation!!. 
It also helps to reduce the attorney time spent preparing answers, affirmative defenses, 
and initial written discovery'?. 

c. Amica is an online application which has been formed in Australia which uses Artificial 
Intelligence for solving family issues such as for separation of couples”. It helps in 
deciding how this separated couples can distribute property, money and parenting etc., 

d. Ross Intelligence is an advanced legal research tool that harnesses the power of 
Artificial Intelligence to make the research process more efficient!*. It is developed by 
IBM, has been adopted many law firms worldwide, particularly in the USA and is primarily 
used to vet legal contracts, conduct legal research, and briefly summarize case laws etc’. Ross 
which used a unique method by mining data and interpreting trends and patterns in the 
law to solve research questions!®. 

e. SUPACE, is the First Artificial Intelligence Portal of Supreme Court of India. 
SUPACE means Supreme Court Portal for Assistance in Courts Efficiency. It was 
launched by then Chief Justice of India SA Bobde. It is an online portal that is accessible 
through a login ID and password. In one glance, it shows a summary of all cases 
available in the database!’. All files and documents are displayed for easy access. The 
tasks are displayed along with details of progress and people. A universal search which 
allows to scan through all the files in the database. CJ Bode describes it as a “perfect 


blend of human intelligence and machine learning”'’. SUPACE is Al-enabled assistive 


° Robot lawyer lisa , available at: https://robotlawyerlisa.com/ (last visited on Oct. 30,2022). 

'LegalMation , available at : https://www.legalmation.com/ (last visited on Oct. 27,2022) 

? LegalMation, available at: https://www.legalmation.com/law-firms/ (last visited on Oct. 27,2022) 

3 Amica , available at: https://amica.gov.au/ (last visited on Oct. 27,2022) 

4 Available at , https://blog.rossintelligence.com/ (last visited on Oct. 30,2022) 

5 Available at,__https://www.barandbench.com/columns/artificial-intelligence-and-legal-profession-an- 
intelligent-way-ahead (last visited on Oct.30, 2022) 

© Available at, https://www.lexology.com/library/detail.aspx?¢=f206a79 1 -d35e-4f55-bal 3-139b478f628e (last 
visited on Oct.30, 2022) 

7 Available at, https://indiaai.gov.in/article/ai-is-set-to-reform-justice-delivery-in-india (last visited on Oct.30, 
2022) 

8 Available at, https://indiaai.gov.in/article/ai-is-set-to-reform-justice-delivery-in-india (last visited on Oct.30, 
2022) 
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tool that helps in legal researchers and judges to work on cases, extract relevant 


information, read case files, manage teamwork and draft case documents’’. 


f. Al-based Software Kira by Cyril Amarchand Mangaldas that examines, identifies and 
provides a refined search on the specific data needed with a reportedly high degree of 
precision”’. These are some examples of the development of Artificial Intelligent in the 


field of law. 


The major usage of Artificial Intelligence in the legal field is based on Contract Drafting, Due 
Diligence, Searching of cases, useful in the field of Information technology. It is also used for 


storage and retrieval of cases. Used for quick search of cases and it saves time. 
Artificial intelligence and its benefits in the legal field 
The major advantages of using Artificial Intelligence for lawyers are as follows: 


1. Research: 
It helps in legal research. Research is the major part played by a lawyer for winning his case. 
The Artificial Intelligence helps by giving the suggestion of relevant case laws and a tentative 


idea about the winning or losing of case. It saves the time. 


2. Contract Drafting or Contract Management: 
Most of the law firms have started using Artificial Intelligence software for contract drafting. 


It by itself gets the consent of the parties and drafts the agreement with legal clauses. 


3. Data Storage: 
It reduces the paper work of the lawyers. It reduces the space. The client details will be stored 
and Artificial Intelligence gives the data about the case files, it retrieves required data required 
for the cases. The advocate need not carry each detail of a case file. Everything will be saved 


in AI. When the advocate requires the data, the AI will give the complete history of each case. 


4. Intellectual Property: 


Recently, law firms or lawyers use Artificial Intelligence software for filling patent. 


'9 Available at, https://indiaai.gov.in/article/ai-is-set-to-reform-justice-delivery-in-india (last visited on Oct.30, 
2022) 

0 Available at, https://www.lexology.com/library/detail.aspx?¢=f206a79 1 -d35e-4f55-bal 3-139b478f628¢e (last 
visited on Oct.30, 2022) 
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Artificial intelligence and its role in Family legal matters: 


In general, the family law deals with the legal issues relating to marriage, divorce, alienation 


of property, custody of child, maintenance etc., 
a. Concept of Marriage and Divorce: 


Marriage is necessarily a basis of social organization and the foundation of important legal 
rights and obligation”. According to Vedas “marriage is a union of bones with bones, flesh 
with flesh and skin with skin, the husband and wife becomes as if they were one person”. 
Marriage is a tie once tied cannot be untied”. In ancient days they believed that marriage is a 
strong bond that cannot be dissolved at all. But, at present due to changing scenarios people 
opt to choose divorce as an easy solution for resolving the problems caused in marital life. Most 
of the time people take this decision when they are emotionally weak. Nowadays, we can find 


ample of cases pending in courts relating to family issues. 
b. The role of Artificial Intelligence in solving family legal matters: 


In countries like Australia, Canada they have started using Artificial Intelligence software for 
solving family issues. They say that the AI intelligence gives solution for separation of husband 


and wife. Parenting of children and distribution of property, 


The people think that the solution given by Artificial Intelligence is time saving and it’s also 
Cost effective etc., Even the advocates think that it saves their time, No need of much paper 
work, the predictions given by the Artificial Intelligence about the case is useful to them. They 


need not spend much time wasting in research. 
CONCLUSION 


There are lots of advantages in the development of Artificial Intelligence. The artificial 
intelligence is advantageous if it’s used for saving and retrieving data and also for legal 
research. The use of Artificial intelligence in the field of family issues is fine only in the matters 
relating to client counseling, client data saving, case research and partition. But, use of 
Artificial Intelligence for the issue relating to Divorce is not advantageous it’s a great demerit. 
Because divorce is a situation in which the decisions are taken emotionally by the peoples. If 


they think in patience there won’t be any issues. So people when they are emotionally weak 


*1Sir Dinshaw Fardunji Mulla , Mulla Hindu law 816 (LexisNexis, Haryana, 23" edn., 2019). 
>? ParasDiwan, Law of Marriage & Divorce 16 (Universal Law Publishing, 7" edn., 2017). 
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when they approach a machine which is not able to understand the emotional feelings of a 
human being the suggestion given by Artificial Intelligence won’t be proper. Because 
emotional feelings can be only understood by a human being. An Artificial Intelligence can’t 


replace a lawyer in case for solving family issues relating to divorce. 
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DIVORCE AND ITS IMPACT OVER CHILDREN IN INDIA 
A. Gokulkrishnan! 
ABSTRACT 


There is a famous proverb that “the best way to make children good is to make them happy”, 
which implies that children will grow happily if those children have a good environment with 
their parents. The children will have a good and happy life until their parents get divorced. The 
term divorce is nothing but it is the process of terminating a marriage of martial union. Divorce 
usually entails the cancelling or reorganizing of the legal duties and responsibilities of 
marriage, thus dissolving bonds of matrimony between a married couple under the rule of law 
of the particular country or state. The main purpose of divorce is to have a happy free separate 
and independent living who were previously tied within the matrimonial bonds the concept and 
purpose of divorce arose. In this present 21st century, the rate of the couple getting divorced 
had been consistently and enormously rising. When couples are getting divorced for several 
reasons, their children were getting affected by seeing their parents getting divorced. Which 
had been resulting that a child is growing up in society either without a father or a mother. If a 
child has to grow well in a society, the father and mother are the most important characters 
who can able to grow their children in a very good manner. The result of parents getting 
divorced affected the children mentally and psychologically and which result in affecting the 
future of that children. So, it is important to protect the younger generations from getting 
affected psychologically. This paper is going to deal with the legal provisions that are available 


for children and ways to prevent the rate of getting divorced which affects the lives of children. 


Keywords: Divorce, Children, mental and psychological, future of children, legal provisions, 


protecting the future. 


' BALLB (HONS), 3rd Year, Hindustan University, School of Law, Padur, Kelambakkam, OMR, Rajiv Gandhi 
Salai, Chennai-603103. 
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INTRODUCTION 


“Children do not constitute anyone’s property: they are neither the property of their parents 


J 


nor even the society. They belong only to their freedom.’ 


The population in India is consistently rising from the 17th century to this date. The rise in the 
population rate is going to surpass the population rate in China. Where there is more population, 
then more marriages will happen. In present India, as the rate of marriage increases, the 
divorcing culture is also getting increased every year. India had one of the most cultural 
societies in the world where married couples will try to live their life happily with their kids. 
But, when the divorce culture started growing in India, the children started getting affected 
socially, mentally and psychologically. Which results in an impact on the lives of kids and their 
future. We all know that India has the highest amount of youngster population in the world. 
So, it is very important to preserve and protect the younger population as far as possible. This 
paper discusses what divorce is, the causes and results of divorce in India, and most importantly 
going stresses how divorce impacts the lives of their children and what are all the ways that are 


available to protect children. Let’s see what the term divorce means. 
What is Divorce 


Divorce is the process of terminating a marriage or marital. divorce usually entails the 
cancelling or reorganizing of the legal duties and responsibilities of marriage, thus dissolving 
the bonds of matrimony between a married couple under the rule of law of the particular 
country or state. The word divorce comes from the Latin word “divortium” which means 
separation. It is also equivalent to the word “divort” or “divortere”. ‘Di’ means apart and 
‘vertre’ means to turn in different ways. Divertere has also referred to the meaning of divert, 
turn aside, separate or leave one’s husband.” The first recorded divorce in the American 
colonies was that Anne Clarke and her husband Denis Clarke of the Massachusetts Bay Colony 
on January 5, 1643. In India, section 13, section 13B, section 14 and section 15 of the Hindu 
marriage act 1955 provides for divorce by mutual consent where the parties have been 
separated for one year. First of all, The Indian divorce act was drafted into the Indian legal 
system in the year 1869. Thereafter, the first motion for mutual divorce must be filed and 


prosecuted. After a period of between 6 months and 18 months, the parties must present the 


2 https://phillyesquire.com/history-of-divorce- 


meaning/#:~:text=%E2%80%9CDivorce%E2%80%9ID%20comes %20from%20the%20Latin,separate %200r% 2 
Oleave%20one's%20husband, (Last visited on October 11, 2022) 
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second motion. When the couples agree to a divorce, the courts will consider a divorce with 
mutual consent as per. Section 10 A of the Indian divorce act, of 1869, requires the couple to 
be separated for at least two years, the couple only needs to provide that they have not been 


living as husband and wife during this period. 10-A Dissolution of marriage by mutual consent. 


Fig 1.1: Divorce — it’s a legal entity to get separated. 


(1) Subject to the provisions of this Act and the rules made thereunder, a petition for dissolution 
of marriage may be presented to the District Court by both the parties to a marriage together, 
whether such marriage was solemnized before or after the commencement of the Indian 
Divorce (Amendment) Act, 2001, on the ground that they have been living separately for a 
period of two years or more, that they have not been able to live together and they have 


mutually agreed that the marriage should be dissolved. 


(2) On the motion of both the parties made no earlier than six months after the date of 
presentation of the petition referred to in sub-section (1) and not later than eighteen months 
after the said date, if the petition is not withdrawn by both the parties in the meantime, the 
Court shall, on being satisfied, after hearing the parties and making such inquiry, as it thinks 
fit, that a marriage has been solemnized and that the averments in the petition are true, pass a 


decree declaring the marriage to be dissolved with effect from the date of decree.* 


The term divorce had been mentioned for every religion under various acts. For Hindus, 
divorce is mentioned under the Hindu Marriage Act, of 1955. For Muslims, divorce is 
mentioned under the dissolution of marriage act, of 1939. For Christians, divorce is mentioned 


under the Indian Divorce Act, of 1869 and for Parsis also, divorce is mentioned under the Parsi 


3 Indian Divorce Act, 1869, Section 10 A. 


ISBN: 978-93-95054-65-2 62 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


Marriage and Divorce Act, of 1936. Even the Special Marriage Act also gives space to the term 
divorce. For every religion in India, the right to divorce had been granted under various 
provisions which had been included in various Acts. This is where all about divorce. Let’s see 


what is the current status of divorce in India. 
The Status of Divorce in India 


There can be no objection to the right to divorce. But conferring this right on women, by itself, 
would be unmeaning and probably more productive of harm than of good,” wrote a 
commentator in a floridly worded essay in May 1949 on the changing status of women and 
divorce in India. without any doubt, the divorce rate is increasing in India at an enormous rate. 
Especially in the past two decades, the divorce rate had been started increasing in an alarming 
proportion. India’s census gives its citizens several choices to select their status. It is time that 
some women may not report separation or divorce because of the stigma attached to the status. 


Some statistics are evident enough to show that there is increasing in the divorce rate in India. 


Over 1.40 million people in India are divorced. That is equivalent to 0.25% of the married 
population, and 0.11% of the total population. More strikingly, the number of people separated 
is almost thrice the number of people divorced 0.61% of the married population and 0.29% of 
the total population most likely women were getting divorced and separated more highly than 
men. Most remarkably the divorce rates in northeast states are relatively higher than elsewhere 
in India. Mizoram has the highest divorce rate (4.10%), more than four times that of Nagaland, 
the state with the second highest rate (0.88%).* Among the bigger states, Gujarat is number 1 
in a divorce case with a population of more than 10 million. Which is followed by Assam, 
Maharashtra, West Bengal and Jammu & Kashmir. Meghalaya has the highest number of cases 
of separation, followed by Mizoram, Sikkim, Kerala & Chhattisgarh. Even in the southern part 
of India also, the divorce culture is growing consistently. Especially in Kerala, Tamil Nadu, 
and Andhra Pradesh, the divorce rate has been increasing. This is all about the current statistics 
of divorce in India. Let’s see what we're all the major grounds and causes which are responsible 


for the increase in divorce rates in India. 


* https://www.bbc.com/news/world-asia-india-3748 1054, (Last visited: 14 October 2022) 
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Causes for the increased rate of Divorce 


Several causes are responsible for the increase in the rate of divorce in India. Adultery is 
considered one of the Major grounds for seeking a divorce. It means the consensual intercourse 
between a husband and wife with another person of the opposite sex, who is either married or 
unmarried. In the case of Swapna Ghose vs Sadananda Ghose & Anr, 1988.> In this case the 
wife found that her husband was with another girl lying on the same bed. And her neighbour 
also confirmed that her husband has committed an offence. Here court declared that the wife 
gets the divorce. Cruelty is a concept of mental as well as physical cruelty. The cruelty can be 
done mentally by giving torture and also been done physically by causing bodily injuries. 
Desertion is also a cause of divorce in which one party is permanently abandoned by another 


party. Conversion to religion without the partner's consent is another reason. 


Fig 1.2: divorce and impact of it. 


Renunciation happens when one of the spouses decides to renunciation the world or follow the 
path of the god than the other party can approach the court for the divorce. In the renunciation 
the spouse who walks on the path of God or who renunciation the world is considered civilly 
dead. So, it is also a valid point or ground for taking a divorce. In the case of Suresh Babu vs 
Leela in 2006,° the husband converts his religion to Muslim and marries another woman. Here 
wife filed a case of conversion. The other reason for the increase in the divorce rate is marriage 
against the consent of a man or woman, the conflict between husband-wife, misuse of IPC 498- 
A, physical and mental abuse, Drug or alcohol addiction, misunderstanding between the 
couple, aggressive behaviour of a spouse, demand on the dowry, humiliating his wife in front 
of his friends and families, conflict between mother in law and father in law, lack of 


communication with the spouse, forced marriages, issues with joint family are the some of the 


5 Swapna Ghosh vs Sadananda Ghose and Anr. On 22 July, 1988. (AIR 1989 Cal 1, 93 CWN 231) 
® Suresh Babu vs Leela on 11 August, 2006. (2006 (3) KLT 891) 
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factors responsible for the increase in the divorce rate in India.’ These are all the remarkable 


grounds and causes which play an important role in the result of divorce. 
How Divorce affects and impacts the Children 


Getting divorced is easy but if the couple who is getting divorced have kids were going to 
suffer a lot. Divorce will create an impact on the lives of their children. When the kids came to 
know that their parents are getting divorced it makes the kids angry and it will affect their 
mental health of the kids. The kids become won’t get socialized and the child becomes quite 
shy or anxious. It makes them uninterested or even fearful of social situations and makes them 
feel to be isolated from society. Academically also divorce affects the kids, it leads them to 
take lower grades and even face a higher dropout rate. These effects may be seen as kids reach 
the ages of 15 to 18 years old.® Younger children may show increased crying or clinginess. 
Children are suffering by getting more stressed and sleepless when their parents are about to 
divorce. When parents fight, the research explains that children go through both cognitive 


dissonance and loyalty conflict. 


Fig 1.3: it simply portraits how a child going to suffer after a formal 


While a child may initially feel low or sad about the divorce, studies report that children of 
divorce are at risk of developing clinical depression. Even more concerning, a few are also at 
higher risk of suicide threats or attempts. The divorce of parents results in their child engaging 
in risky behaviours. Abuse of alcohol and drugs, aggressive behaviour, and early introduction 
to sexual activity are also possible. For example, studies show that teen girls tend to have sex 
at earlier ages when living in a household where the father isn’t present. Finally, studies show 
that when parents’ divorce, there’s a good chance that their kids could wind up in the same 
position as adults. The idea here is that a split between parents may change the child's attitude 


towards relationships in general. They may be less enthused to enter long-term, committed 


T https:/Aawbhoomi.com/causes-of-increasing-divorce-rate-in-india/ (Last Visited on October 15, 2022) 
8 https://www.healthline.com/health/parenting/effects-of-divorce-on-children (Last Visited on 17 October, 2022) 
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relationships. all these factors will severely affect the future of the children. This is all about 


how divorce affects the lives of children. 


Suggestions to Protect the Children 


“Wondering what is best for your kids and navigating the optimal way to get them through the 


transition might feel like a constant struggle.” 


Children are the pillars and the future of our nation. So, it is very important to protect the 
children from getting affected by these divorce problems. Open and honest discussions are to 
be made with their children regarding divorce. Your children will appreciate your transparency 
and understanding of their stake in the situation. Bring up the topic a good 2 to 3 weeks before 
any separation is set to begin. This gives kids some time to process the situation. Be sure you 
have a plan in your mind, even if it’s loose. Your child will probably have a lot of questions 
about the divorce and problems regarding the family. Talk about a quiet space that is free from 
distraction. Consider telling your child’s teacher a day or so before you tell your child. This 
gives the teacher a heads-up if your child begins acting out or needs support. Assure your child 


that the split isn’t in response to their behaviour. 


Fig 1.4: Children are needed to be protected at before 
and also after getting divorced. 


Likewise, explain to your children how your little one is free to love each parent fully and 
equally. Resist casting any blame, even if it seems impossible given the circumstances. And be 
sure to give your child room to feel how they need to feel. You may even want to say something 
along the lines that make them feel good. Encourage your child to talk to you. Explain that 
you're a Safe place to share any feelings they might be having. Then, most importantly, listen 
with open ears to anything your kids have to say. Try to understand that all kids process changes 
differently. What works for one of your kids may not speak to another. Pay attention to any 


acting out or other cues you see and pivot your approach accordingly. Try to eliminate conflict 
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between yourself and your ex if possible. When parents fight in front of their kids, it has the 
potential to result in taking sides or loyalty to one parent over another. After getting divorced, 
the woman's child is needed to be protected from all kinds of sexual disturbances caused by 
their abusive fathers under the POCSO act, 2012. Try to get remarried to take care of the child 
and to compensate for the absence of a mother or father. Try to make the kids understand the 
divorce by spending some quality time together in a place where they were like to spend with 
you. Try to protect children's rights by undertaking all kinds of legal measures. It is very 
important that should keep an eye on their kids regarding their activities, behaviours and 
educational purposes after getting a divorce because there are several chances that the kids may 
drop out of their schools and they may undertake some risky and bad habits which can spoil 
their lives. There may be chances of child employment and child marriage for the children 
where parents were divorced. So, the government should keep an eye on such children and 
proper measures are needed to be undertaken to stop this kind of child practice, particularly in 
the families like this. There are several chances that the children may get be abandoned by the 
divorced couples if they are particularly poor. So, under the orphanages and other charitable 
homes act, of 1960, the children are needed to be protected by undertaking children 
maintenance custodies and ensuring these kids have a proper life for them in society. Especially 
for the children who were abandoned by divorced couples, the government should be bound to 
find good guardians who are interested to care for such children under the Guardians act, of 
1890. These were all the major suggestions that had been portrayed above for protecting the 


children in all aspects from their parents who are getting divorced. 


CONCLUSION 


This paper had helped us to know what is divorce, its current status in India, its causes of 
divorce and mainly how divorce is affecting and impacting the lives of younger generations, 
especially in India. At last, this paper also suggested several ways to protect the children from 
their parents who were all getting divorced. One more thing is that not all kids see the negative 
effects of divorce. Those living in high-conflict environments may even see the separation as 
something positive. In the end, it goes back to doing what’s right for own family and families 
can take on many forms. Try your best to explain to your child that, no matter what you are 
still a family. Whatever the scenario may be, if a child wants to grow properly in society, 
parents are the most important entity who can only able to make their child grow well, healthy 
and happiest manner. More than anything else, your child wants to know that they have your 


unconditional love and support regardless of your relationship status. So, I finally like to 
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conclude by saying one most important thing. It is that children should need a proper-parents 


who help them to grow in a proper and prosperous way. 
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GENDER AND GENERAL BIAS IN HINDU LAW OF INHERTIANCE - A STUDY 
ON PREVAILING DISCRIMINATORY PROVISIONS 


Hari Venkatesh V* 


ABSTRACT 


This Research Article will be specifically dealing with some of the biased provisions of Hindu 
Succession Act, 1956. The first part of the Research Article will be highlighting the people 
(heirs) who have not been included in the Class I heirs of the Male order of succession. The 
Second part of the Research Article will be pointing out the issue of excluding a Widower from 
getting any property from his wife’s side, while the Widow is getting property from her 
husband’s side and will give valid reasons and way to consider and rectify the issue. The third 
part of the Research Article will be dealing with the issue of not giving priority to the relatives 
of the Hindu Woman in inheritance of the property, when she dies intestate, but giving priority 


to the relatives of the male in inheritance, when he dies intestate. 


Keywords: Hindu Succession Act, Biased provisions, Class | heirs, Widower, Discrimination, 


Order of Inheritance. 


INTRODUCTION 


The whole world is trying to move towards a social state where everyone will be treated equally 
irrespective of their religion, race, caste, sex or place of birth. There are provisions which are 
being made to reach the social state. Constitutions are having and making right to equality as 
a fundamental right. Article 14!, Article 15° and Article 16° of the Indian Constitution speaks 
about equality in general aspect. The new statutes are being made in accordance with these 
equality provisions. Anything, it might be law or bye-laws or rules and regulations of 
organizations, if it causes inequality, then it could be held unconstitutional and could be 
quashed. With the help of all these rules, we are moving towards it. Though these things are 
happening in the society, there are some statutes which are still discriminatory without any 


reasonable cause. 


*2"4 vear student, Tamil Nadu National Law University, Tiruchirappalli. 

1.Article 14 of the Indian Constitution states, “Equality before law - The State shall not deny to any person equality 
before the law or the equal protection of the laws within the territory of India.” 

? Article 15 of the Indian Constitution titled as, “Prohibition of discrimination on grounds of religion, race, caste, 
sex or place of birth.” 

3 Article 16 of the Indian Constitution titled as, “Equality of opportunity in matters of public employment” 
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Hindu Succession Act, 1956 is an act which deals with the inheritance related rules among the 
Hindus dying intestate i.e. without any testamentary disposition. There are many controversies 
in this act. Initially while passing, the rights of daughters to be treated as coparceners have not 
been included in this act. Then by subsequent amendments it has been added. Still there are 


many provisions which require attention‘ 


. There are provisions which are discriminatory, in 
general. There are possibilities of getting many irrational results because of these 
discriminatory provisions®. These provisions related to the rules of the inheritance in cases of 


both male and female Hindu dying intestate will be dealt in this Research Article. 


In this Research Article, the first chapter will be dealing with the rules and order of inheritance 
of male’s property when the Male Hindu dies intestate. The controversies in that particular 
area will be highlighted in this chapter. There are few people, who are also same degree heirs 
like the people who present in the Class 1 Heir list, are absent in the list. Similarly, the Father 
of the Male Hindu has been listed as Class 2 heir, while the mother is in Class 1 heir list. These 
are issues which will be dealt in the first chapter. The second chapter will be dealing with the 
same, but in case of Female Hindu dying intestate. The bias in the order of inheritance of the 
property of Female Hindu, the discrimination against the mother and father of the female Hindu 
and the discrimination against the mother’s heirs in case of source-based inheritance, which is 
not being practiced in case of male Hindu dying intestate, has also been highlighted. The last 


and final chapter will be suggesting few changes which could be made. 
Research Objectives 


> To know the issues in the List of Class 1 Heirs of the Hindu Succession Act, 1956. 
> To understand the Gender Bias in the Hindu Succession Act, 1956. 
>» To analyze the changes requires in the Hindu Succession Act, 1956. 


Research Questions 


> Whether the Class 1 Heir list in the Schedule of Hindu Succession Act, 1956 could be 
updated? 
> Whether a widower could also be given share on his wife’s ancestor property? 


> Whether the order of inheritance of Hindu Women’s property is reasonable? 


4 Few things are still not clearly stated in this act. For example, whether the term son includes sons born out of 
marriages which are null and void, whether the mother on whose womb the child is present also includes surrogate 
mother’s womb etc. These things should be made clear. 

> In few decisions, while strictly abiding to the laws, few unjust results have been given. Om Prakash case 
(discussed in detail later) is one of the best examples in-favour of this statement. 
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Methodology 


This Research Article points out the controversies and issues of the biased provisions of the 
Hindu Succession Act with the help of the Bare Act and the Case Laws. As it describes the 
issues in the Act, the Research Methodology used in this Research Article writing is 


Descriptive Research Methodology 
Scope and Limitations 


This Research Article will be dealing with the provisions with Gender and General bias in the 
Hindu Succession Act and other related aspects. The other Statutes of inheritance, which are 
in practice in India, have not been included in the discussion. The controversies in the Laws 
of inheritance, other than the Hindu Law have not been dealt with, in this Research Article. 
Only the issues in the Section 8 to 13 (together) and Section 15 and 16 (together) of the Hindu 
Succession Act, 1956 have been highlighted in this Research Article. This is not an Article for 
the other controversies which are prevailing in the Hindu Succession Act. The Constitutional 
Validity of those sections has also not been discussed in this article. It will just point out the 


discriminations in those provisions. 
Literature Review 


1.Devendra Damle et al. “Gender discrimination in devolution of property under Hindu 


Succession Act, 1956” No. 305 National Institute of Public Finance and Policy (2020): 


In this article, the author has highlighted the major Gender Bias in the rules related to the 
inheritance of the property in case of female Hindu dying intestate by comparing it with the 
same in case of male Hindu dying intestate. Some legal aspects including the Constitutionality 
have also been discussed. The statutes with Gender equality, which are in practice in India 
have also been specified. The prior attempts to reform these provisions have also been 
discussed by the author in this Article. The discrimination with the inheritance rules, when 


male Hindu dies intestate has not been highlighted in this article. 


2. Ayush Singhal, “Female Intestate Succession under the Hindu Succession Act 1956: An 
epitome of Inequality and Irrationality” 4. CHRIST ULJ 147 (2015) 


In this article, the author has highlighted the discrimination and irrationality in the inheritance 
of the property when a female Hindu dies intestate. The author has also used several case laws, 


while explaining the irrational concepts. The way one which the decisions are being moved 
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away from the legislative intent of the statutes by strictly abiding to it, has been highlighted. 
But while explaining the discriminatory provisions, it didn’t consider the discriminatory 


provisions in the rules of inheritance of the property when a male Hindu dies intestate. 


3. Nayana Bose and Shreyasee Das, ““Women’s inheritance Rights, Household Allocation and 
Gender Bias” 107 (5) American Economic Review 150-53 (2017) 

In this article, the authors have given a basic idea about the Hindu Succession Act. They have 
analyzed the Hindu Succession Act in an intergenerational basis. It didn’t explain the concept 


related to the Hindu Succession Act. It just analyzed the impact of the Hindu Succession Act. 


1. Inheritance to the Property of a male Hindu 
This segment will be dealing with the rules and controversies in the rules of inheritance of the 
property from a male Hindu dying intestate. Sections 8 to 13 of the Hindu Succession Act, 
1956 (Hereinafter, HSA) deals with the rules. The property of the male Hindu who died 
intestate will go to the heirs in Class 1° of the Schedule’. There won’t be any preferential 
treatment among the class | heirs. They will simultaneously acquire the property®. Though all 
of them get the property simultaneous, the amount share which they will inherit would be 
different. The surviving sons, daughters and the mother of the male Hindu died intestate will 
get one share each’. If the intestate had more than one widows, all the widows together would 
get one share and they should divide that one share among themselves equally'®. If the heirs 
(surviving sons and daughters and the widow) of the pre-deceased son gets the property, they 
will get one share and they should divide that among them equally'!. In case of pre-deceased 
daughter, her surviving sons and daughters will together get one share and they should divide 


among themselves equally!”. 


® Class 1 heirs of the Schedule of HSA includes, “Son; daughter; widow; mother; son of a pre-deceased son; 
daughter of a pre-deceased son; son of a pre-deceased daughter; daughter of a pre-deceased daughter; widow of a 
pre-deceased son; son of a pre-deceased son of a pre-deceased son; daughter of a pre-deceased son of a pre- 
deceased son; widow of a pre-deceased son of a pre-deceased son, son of a predeceased daughter of a pre-deceased 
daughter; daughter of a pre-deceased daughter of a pre-deceased daughter; daughter of a pre-deceased son of a 
pre-deceased daughter; daughter of a pre-deceased daughter of a pre-deceased son.” 

7 The Hindu Succession Act, 1956 (No. 30 of 1956), s. 8(a). 

8 Ibid at s. 9 

? Ibid at s. 10 of Rule 2. 

'0 Ibid at s. 10 of Rule 1. 

'l Thid at s. 10 of Rule 4(i). 

"2 Ibid at s. 10 Rule 4 (ii). 
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In case of absence of all the heirs in Class 1, the property will go to the Class 2 heirs'? of the 
Schedule'*. There will be preferential treatment among the Class 2 heirs. The heirs of the one 
entry will be preferred compared to the heirs in subsequent entries. But among the heirs in the 
same entry, there won’t be preferential treatment. They will acquire simultaneously'*. In the 
absence of both the heirs, the property will go to agnates!®. If the agnates were also absent, it 
will go to cognates of the deceased'’. Among the agnates and cognates too, based on the degree 
of the ascent and descent the preference would be given!*. The degree of the relationship will 
be calculated inclusive of the intestate'? based on certain rules mentioned in Section 13 of the 


HSA”. The issues in this area have been included in the following sub-chapters. 


1.1. People left behind in class I heirs category 
The people in the Class 1 heirs list are the people who have the top priority while inheriting 
from a male Hindu dying intestate. All the people who are the first line relatives”! of the 
deceased have been included in the list of Class | heirs. Son, daughter, mother and the widow 
are there in this list. But Father of the intestate has been added in Class 2 heirs list. He is the 
only person who is from the first line relative, who has not been included in Class 1 list. Both 
Mother and Father are taking equal part in the growth their children. Then why should only 


one among them get the property by being in Class | heir list. This provision, indirectly gives 


'3 Class 2 heirs of the Schedule of HSA includes, 

“T. Father. 

II. (1) Son’s daughter’s son, (2) son’s daughter’s daughter, (3) brother, (4) sister. 

Ill. (1) Daughter’s son’s son, (2) daughter’s son’s daughter, (3) daughter’s daughter’s son, (4) daughter’s 
daughter’s daughter. 

IV. (1) Brother’s son, (2) sister’s son, (3) brother’s daughter, (4) sister’s daughter. 

V. Father’s father; father’s mother. 

VI. Father’s widow; brother’s widow. 

VII. Father’s brother; father’s sister. 

VIII. Mother’s father; mother’s mother. 

IX. Mother’s brother; mother’s sister. 

Explanation.—In this Schedule, references to a brother or sister do not include references to a brother or sister by 
uterine blood.” 

'4 The Hindu Succession Act, 1956 (No. 30 of 1956), s. 8(b). 

'S [bid at s. 9. 

'6 Ibid at s. 8(c). 

'7 Tbid at s. 8(d). 

'8 Thid at s. 12. 

'9 Thid at s. 13(2). 

20 Section 13 of the HSA states, “Computation of degrees, 

(1) For the purposes of determining the order of succession among agnates or cognates, relationship shall be 
reckoned from the intestate to the heir in terms of degrees of ascent or degrees of descent or both, as the case may 
be. 

(2) Degrees of ascent and degrees of descent shall be computed inclusive of the intestate. 

(3) Every generation constitutes a degree either ascending or descending.” 

21 People who are related to the person with just one degree are mentioned here as first line relative, for 
convenience. Father, mother, wife, sons and daughters will fall under this category. 
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an impression that the mother is depended upon her son while the father is financially 
independent to some extent, which sounds like an indirect promotion of inequality. This 
discrimination against the fathers should be removed by letting them to inherit the property of 
their deceased son simultaneously with his mother. They could either be given with one share 
each or could be asked to divide one share among them equally. But there should not be 


differential treatment among the parents of the intestate. 


There is another one issue in the list of members of the Class 1 heirs. When the act was initially 
passed, there were only few heirs included in it. Though many people of the second generation 
(excluding the intestate) were present, when it comes to third generation heirs, only the children 
of son’s son have been added. The others have been left. In order to prevent this 
discrimination, many heirs were added in the amendment made to the act in 20057”. Despite 
adding many heirs to the list, still some of the heirs have been left. The widow of the pre- 
deceased son of the pre-deceased daughter, the son of the pre-deceased son of the pre-deceased 
daughter and the son of the pre-deceased daughter of the pre-deceased son are the people, who 
have not been included in the list. The widow of the son’s son is in the list, while the widow 
of the daughter’s son is not in the list. Similarly, except son’s daughter’s son and daughter’s 
son’s son, all the great grandchildren are there in the list. This is clear cut discrimination. 
There could not be any reasonable means for this discrimination. This should be removed by 


adding the three people who have been left behind. 


The following chart can be used for clear understanding. The people in white boxes were the 
people in the initial list i.e. during the passage of the Act. The people in the green boxes are 
the people who have been added to the list later, in 2005 amendment. The people in the red 


boxes are the people who have been left behind even after the amendment. 


A 
(intestate) 


2 Hindu Succession (Amendment) Act, 2005 (No. 39 of 2005). 
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1.2. Condition of the widower 
Besides the above-mentioned issues, there is one more controversy in this area. When the son 
of the intestate is pre-deceased, his property will be inherited by three people i.e. his sons, 
daughters and widow, equally. Similarly, if the son of the pre-deceased son is also pre- 
deceased, his share will be inherited by his sons, daughters and the widow, equally. But in 
case of a daughter being pre-deceased, only her sons and daughters will inherit. The widower 
(husband of the pre-deceased daughter) will get nothing. The argument in-favor of the widow 
is that wife is moving to husband’s house after marriage and they are doing more work for the 
welfare of the family after marriage. This is the tradition which is being followed. Hence, they 
are more related to and more dependent on the family than the widower. The widower of the 
daughter and the daughter were living together with their family, which makes them 


independent. So, they don’t need financial support from father’s side. 


But the nuclear family is structure is growing in India”’. 


Both son and daughter are living 
separately with their respective spouses as a family, after marriage. Both the people are living 
away from their families, which makes them equal. By giving share in the property only to the 
widow of the sons and not to the widowers of the daughters is purely discriminatory. The 
widows can inherit the property, even after remarrying someone. But the widowers can’t 
inherit the property, even though they stay single after the death of his wife. Clearly, it is 
unreasonable. This form of discrimination prevailing in the Act should be removed by giving 


rights to the widower in the share of his deceased wife’s property, which she gets from her 


parents or grandparents. 


2. Inheritance to the property of a female Hindu 
This segment will be dealing with the rules and controversies in the rules of inheritance of the 
female Hindu dying intestate. Sections 15 and 16 of the HSA deals with these rules. The 
property will first go to the sons, daughters and the husband of the female Hindu died 
intestate**. The sons and daughters include the children of the sons or daughters who are pre- 
deceased*>. All of them will get the property simultaneously and there won’t be preferential 


treatment among them”. In case of absence of these people, the property will go to the heirs 


3 Zeeshan Shaikh, “Rural India Starts to go nuclear, urban families grow in shrinking space” The Indian Express, 
July 6, 2016. See also, Varun B. Krishnan, “How the nature of Indian families is changing” The Hindu, July 4, 
2019. 

4 The Hindu Succession Act, 1956 (No. 30 of 1956), s. 15(1)(a). 

°5 Ibid at s. 15(1)(a). 

26 The Hindu Succession Act, 1956 (No. 30 of 1956), s. 16 Rule 1. 
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of the husband?’. If there are no heirs for the husband, then the mother and father of the female 
Hindu will get the property”®. In absence of the heirs of the father will get the property”? and 
in the absence of that heirs, the heirs of the mother will get the property*’. These rules will be 


applied only to the properties acquired by the female by her own. 


If the property was inherited from her father or mother or her husband or her father-in-law, the 
tules of inheritance will differ. The rules which we discussed previously won’t apply to these 
kinds of situation*'. If the property was acquired from her father or mother, in the absence of 
surviving sons or daughters or the children of pre-deceased sons or daughter, the property will 
go to heirs of the father*”. Similarly, if the property was inherited by her, from her husband or 
father-in-law, then after her death, in the absence of surviving sons or daughters or children of 
her pre-deceased sons or daughters, it will devolve on the heirs of her husband**. The issues 


on these rules will be explained as follows. 


2.1. Property for the husband’s heirs 
As per Section 15(1) of the HSA, the husband’s natal family has a priority in the order of 
inheritance over the mother and father of the women, on whose name the property was present. 
This kind of difference is available only in case of female Hindu. When it comes to male Hindu 
dying intestate, the family of his wife will have no right on the property which the person died 
holds. If the woman dies childless after the death of her husband, her parents or sibling will 
rarely inherit her self-acquired property. Only the heirs of her husband will inherit the property 
as they have the higher priority. This issue became controversial after the judgment of Om 


Prakash & Ors v. Radhacahran & Ors** case. 


In this case, the person on whom the property was present got married. Immediately after her 
marriage, her husband died. The family members of her husband made her to leave their home. 
She came back to her parent’s home and she never went to her matrimonial home. She started 
studying and worked and earned some property by staying in her parent’s home. One day she 
died intestate. Her husband’s family members filed the case for the property and the court 


ruled on their favor, as the provisions of this act explicitly mentions it. It has given the heirs 


27 Thid at s. 15(1)(b). 

28 [hid at s. 15(1)(c). 

29 Thid at s. 15(1)(d). 

30 Thid at s. 15(1)(e). 

31 [hid at s. 15(2). 

32 [hid at s. 15(2)(1)(a). 
33 [bid at s. 15(2)(1)(b). 
34 (2009) 15 SCC 66. 
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of her husband a priority over her own father and mother. This is the issue in this particular 


section. 


When a male has some self-acquired property and died intestate, it will be devolved only among 
his parents and his own blood relatives with one share being allotted to his widow. But when 
a female Hindu has some self-acquired property and died intestate, the heirs of her husband’s 
not simply have rights on the property, they are being given higher priority than her own 
parents. This is a Gender biased provision in HSA and it is highly discriminatory*>. Giving 
priority to the heirs of the husband over the parents in case of women and not at giving right to 
the heirs of wife in case of men is completely discriminatory and the biased provision which 
could be made. This should be overlooked. Either the courts should be given right to decide 
on each case based on the circumstance or situation of the cases, or the order should be changed. 
Whatever may be the change, it should be made with the order of inheritance that is being 


followed in case of males. 


2.2. Source-based inheritance 
Whenever a female Hindu dies intestate and childless, the rules mentioned in Section 15 (2) of 
the HSA°*° will be applied. The property which she holds will be returned to the source. This 
provision is also a discriminatory provision against the woman because there is no such rule in 
case of Male Hindu dying intestate and childless. Though he doesn’t have children, his 
property will be inherited by his blood relatives and widow. There will not be any question of 
the source and returning the same to the source. Apart from this, even though the property is 
acquired from her mother, after her death the property will go back to the heirs of the father. 
The heirs of the mother won’t have any right on the property*’. These provisions are indirectly 
trying to hold the male lineage, though we claim equality and women empowerment is the way 


on which the world is moving on. 


35 Legal Correspondent, “SC sets deadline for Centre’s response on Hindu Succession Act” The Hindu, April 5, 
2022. 

36 Section 15(2) of the Hindu Succession Act states, “Notwithstanding anything contained in sub-section (1),— 
(a)-any property inherited by a female Hindu from her father or mother shall devolve, in the absence of any son 
or daughter of the deceased (including the children of any pre-deceased son or daughter) not upon the other heirs 
referred to in sub-section (1) in the order specified therein, but upon the heirs of the father; and 

(b)-any property inherited by a female Hindu from her husband or from her father-in-law shall devolve, in the 
absence of any son or daughter of the deceased (including the children of any pre-deceased son or daughter) not 
upon the other heirs referred to in sub-section (1) in the order specified therein, but upon the heirs of the husband.” 
37 The Hindu Succession Act, 1956 (No. 30 of 1956), s. 15(2)(1)(a). 
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3. Changes need to be made (Suggestions) 
This part will include few suggestions which could be done to reduce the discrimination and 
biases which are exiting in the HSA. There should not be any form of discrimination among 
the parents. Both of them are the people who are generally dedicating their lives for the welfare 
of their children, with few exceptions. So, firstly the discrimination which is being done 
against the father in case of inheritance from a male Hindu dying intestate should be removed 
by adding him in the Class | heirs list. Treating equals unequally is discrimination. The few 
people who have been left behind without adding, while the others of same degree relationship 
have been added, should be included in the Class 1 heirs list to prevent the discrimination in 


that aspect. 


The widower of the pre-deceased daughter of the intestate at all generation should also be added 
to the list. The widows of the pre-deceased sons are getting the property by staying in Class 1 
heirs list. Not adding the widowers in the list is a discriminatory action. It is also a gender 
bias as they are being discriminated just because they are related to the family by their pre- 
deceased daughter. Giving a share in the property to the person who is related to the family 
through the pre-deceased son and not giving the same to the person who is related to the family 
through the pre-deceased daughter is biased action to do. So, the widower of the pre-deceased 


daughters could also be included in the Class | heirs list. 


The discrimination done to women Hindu should also be given attention and must be changed. 
The heirs of the husband getting priority over the parents of the female Hindu on her self- 
acquired property, while no heirs of the wife could get the right on the self-acquired property 
of the male Hindu is highly discriminatory. The parents of a male child could get the right on 
property of both their son and their son’s wife’s self-acquired property. But the parents of a 
female child could not inherit the property even from their own daughter in the presence of 
heirs of her husband. How it could even be reasonable. So, the provisions should be changed 


and the parents should be given higher priority than the heirs of the husband. 


When the female Hindu died childless, the property will return to the source. If it was got from 
the husband or father-in-law, then it would go to the heirs of the husband. If it was inherited 
from her father or mother, then it would go to the heirs of the father. The property won’t go to 
the heirs of the mother, though the source from which the intestate inherited the property is her 
mother. This shows the indirect maintenance of male lineage. There is no such provision, 


when it comes to male Hindu dying childless. It will still devolve among his blood relatives 
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and wife, irrespective of whether he died with or without any children. The discrimination 
with the parents should be removed and both of them should be treated equally by giving equal 
rights while giving this source-based distribution, if the difference (usage of source-based 


inheritance) could not be removed. 


CONCLUSION 


There is a famous concept called ‘Social Contract Theory’. It says that people will elect certain 
set of people and allow them to form the government and they will get power. Those set of 
people, in turn, will make rules and regulations for the welfare of the public. There should not 
be any unequal treatment among the people who gave power to them. This will help them to 
bring equality before law. The unequal treatment could be allowed to certain extent to create 
equality. The laws should not have any kind of inequality provisions which are unreasonable. 
But some section of the Hindu Succession Act which deals with the inheritance of property of 
males and females Hindu dying intestate. The discriminatory sections of the statutes have been 
highlighted in the Research Article. The exclusion of Father and few relatives of the same 
degree as grandchildren and great grandchildren, not giving of share to the widower of the 
daughter of male intestate, giving priority to the heirs of the husband over the parents of the 
female Hindu dying intestate, differential treatment in the rules of inheritance of male and 
female Hindu dying intestate are the few discriminatory issues which has been highlighted in 
this Research Article. Few suggestions have also been given to prevent that discrimination 
existing in the Act. The society without any form of discrimination will help in the formation 
of the peaceful society, in one way. So, removal of these provisions should be taken seriously 
and should be implemented. In this way, we could form a peaceful and beautiful society to 


live. 
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PATRIARCHAL CLUTCHES IN HINDU JOINT FAMILY: AN ANALYSIS OF 
HINDU SUCCESSION (AMENDMENT) ACT 2005 


Jasvan Ram.M and Kaushik.M ! 
ABSTRACT 


This discourse is the critical analysis of Hindu Succession Amendment Act 2005. Patriarchy is 
one of the main and common features of a Hindu joint family. In this patriarchal structure, the 
men manage the resources, roles, and responsibility of the family. Due to this structure, women 
were devoid of the right to be a ‘coparcener’ - an individual who has rights to inherit their 
ancestral property. Successions in a Hindu joint family is governed by Hindu Succession Act 
1956. In order to promote gender equality and to expunge the existing patriarchal notion, Hindu 
Succession Amendment Act was introduced in 2005, this amendment granted equal rights to 
daughters during inheritance. However, the aforementioned amendment hasn’t been 
remarkably successful in balancing the long existing repressive inequality in property rights. 
Although the amendment has brought considerable changes in the intended manner, it has led 
to various confusions and legal conundrums. It can be argued that the arbitrariness and 
vagueness of the text used in Section 6 of the act has given ample space for numerous 
anomalous interpretations and confusion. Additionally, this act considers women as 
coparceners only based on their kind of relationship with men. This turns hardly as a model for 
gender inequality since the Act itself follows two different schemes for men and women in the 
case of succession, which will be clearly explained in the research. Miserably, this is in 
contradiction with the primary intention behind the amendment. Researchers will critically 
analyse both the merits and demerits of the amendment and will attempt to highlight the 
ambiguities and anomalies of this amendment in this research article. Concomitantly, judicial 


proceedings and suggestions would be given. 


Key words: Patriarchy, Coparcener, Hindu Succession Amendment Act 2005, Succession 


' Pursuing 2™ year BA.LLB(Hons.) at Tamil Nadu National Law University, Srirangam, Tiruchirappalli, Tamil 
Nadu 620009. Ph. 8608905555, can be contacted @ jasvanram1054@ gmail.com 


ISBN: 978-93-95054-65-2 80 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


INTRODUCTION 


One of the primary and prevalent characteristics of a Hindu joint family is patriarchy. The 
men control the family's assets, responsibilities, and duties, in this patriarchal system. Due to 
this system, women were denied the opportunity to be coparceners or people with the ability 
to inherit their ancestor’s property”. As women were not granted coparcenary rights, their 
rights in ancestral property were limited. Women had no right in their ancestral properties, 
they only had share in the separate property of their father. This was clearly seen as an 
injustice done to the women by the society and a disturbing fact was that, this injustice was 


supported by the Indian law. 


The Hindu Succession Act 1956 governs successions and partitions in a Hindu household. 
Hindu succession act which was passed on 1956 abolished the “Limited ownership” for 
women and extended property ownership rights for the woman. Before that, the women were 
only allotted a “Limited Owner” status. After the passage of this act, women gained absolute 
ownership rights. The unamended Hindu Succession Act specifically excluded females from 
acquiring any share on interest in the property, the wife was not considered as a direct blood 
line of the deceased °. The 174 Law Commission of India found this discrimination in the 
Act and urged for an amendment. Then the Hindu Succession (Amendment) Act, 2005 was 
enacted to remove gender discriminatory provisions in the Hindu Succession Act, 1956. 
Under the amendment, the daughter of a coparcener shall by birth become a coparcener in 
her own right in the same manner as the son. By rewriting the text in Section 6 of the act, the 
legislature has intended in narrowing down the arbitrariness in the text. It had cogent reasons 
for this amendment. The impetus behind this amendment is huge and this was considered as 


a significant step in the nation’s socio-economic development. 


Even though Hindu Succession (Amendment) Act, 2005 has bought in a reformative change 
in a Hindu joint family, there many fallacies and ambiguity in it. The 2005 amendment to 
section 6 of the Hindu Succession Act, 1956 has completely disproven the traditional idea of a 
coparcenary by accepting daughters into its fold. It has raised a lot of difficult questions. It is 


uncertain and unknown how this transformation may affect ideas that were previously controlled 


> Abeda Sultana, “Patriarchy and Women’s Subordination: A Theoretical Analysis”, The Arts Faculty Journal, 
July 2010-June 2011 

3 J. Duncan M. Derrett. “The Hindu Succession Act, 1956: An Experiment in Social Legislation.” The American 
Journal of Comparative Law, vol. 8, no. 4, 1959, pp. 485-501 
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by traditional Hindu law*. The new provision itself is ambiguously worded and is open to 


anomalous interpretations. 


For instance, we can’t arrive to a conclusion whether the children of the daughters also would 
acquire the birth right of ancestral property on a plain reading of the text used in Section 6. 
Also, in the terms of other sections of the Act, the consequences of making daughters as 
coparceners by section 6 has not been taken into account. Additionally, since women are only 
considered to be coparceners under this act based on the type of relationship they have with 
men, this turns hardly as a model for gender inequality. This article attempts to highlight these 
ambiguities and anomalies. It also looks at the possible ways in which they may be resolved in 


future. 


The scope of these absolute rights further widened during the 2005 amendment; women 
became equal right bearers as compared with men. But this amendment was not found fruitful 
as it caused serious interpretational conundrums after its passage. Firstly, the application of 
this amendment was questioned. The text of section 6 didn’t mention whether its application 
is retrospective or prospective. This immediate confusion in its application reached various 
courts and was later answered by the Apex court. The Apex court distinguished in the case 
of Prakash & Ors. y. Phulavati & Ors? that it will not be fair to considered the concerned 
amendment to have a retrospective effect unless it had expressly mentioned the same in its 
text. Also, the court cited that the retrospective application of the amendment was not 
intended by the legislature. This view by the Apex court received an array of criticism as this 
was considered as a social legislation with huge public importance. The Apex court relied 
on the judgements in the cases such as Garikapati Veeraya s. N.Subbiah Choudhry® and 
Hitendra Vishnu Thakur & ors. vs. State of Maharashtra & ors' which read out the golden 
rule of construction stating that there should be no assumption of retrospective operation of 
enactment unless expressly provided or intended by the legislation. Various legal scholars 
condemned this textualistic approach by the court and demanded that the court should revisit 
its view in this case. This controversial paradox was solved after 5 years in the landmark case 


of Vineeta Sharma v. Rakesh Sharma and Ors®. The Apex court put aside the ambiguity which 


4 Singhal, Shivani. “Women as Coparceners: Ramifications of the Amended Section 6 of the Hindu Succession 
Act, 1956.” Student Bar Review, vol. 19, no. 1, 2007, pp. 50-67. 

> Prakash & Ors. v. Phulavati & Ors. 2015 SCC Online SC 1114 

® Garikapati Veeraya s. N.Subbiah Choudhry 1957 SCR 488 

’ Hitendra Vishnu Thakur & ors. vs. State of Maharashtra & ors. [1994 (4) SCC 602] 

8 Vineeta Sharma v. Rakesh Sharma and Ors®., 2020 AIR 3717 SC 
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prevailed in the applicability of Section 6 of this amendment. In this particular case, the court 
opted for a broader approach by analysing the legislative intent behind Amending this section. 
It overruled the judgment given in Prakash & Ors. v. Phulavati & Ors’ and held that the 
applicability of Section 6 of the amendment is retrospective in nature. This connotation was 


reached after many years of chaos, confusion. 


In order to bring these provisions in consonance with the original sections, there is a need for 
proper amendment thereby visualising the future consequences. The idea of gender equality 
can only be changed only if there is extensive social awareness and legal education. The 
immediate need of the hour is to concentrate the efforts on chiselling and improving the 


legislations by drafting a uniform law without flaws. 
I. Women as Karta 


A crucial point, however, remained unaddressed by the 2005 amendment: Can daughters 
or women be permitted to hold the positions of managers or Karta of the Hindu Undivided 
Family? The 2005 amendment gave daughters in the coparcenary the same rights as those 


held by males but it did not talk about women being a karta. 


It was only held in 2016 that a women can become a Karta. In the case of Sujata Sharma 
vs. Manu Gupta'”, it was held that the idea that female joint family members would have 
rights to inheritance in the Hindu Joint Family property but at the same time would not be 
entitled to be nominated as a Karta is legally untenable in light of Section 6 of the 
Amendment Act. So, it almost took 11 to conclude that women can be a Karta. If the 2005 
amendment was amended properly this question would not have arisen. This can be seen 


as a failure of the 2005 amendment of the Hindu Succession Act, 1956. 


Another main problem in the Hindu Succession Act, 1956 is that even now the Act does not 
accept a woman as Karta in normal circumstances. She can be a Karta only in 2 certain 
special circumstances: in the absence of male members, and in case there are minor male 


members in the family''. The main goal of the amendment i.e., gender equality has been 


° Prakash & Ors. v. Phulavati & Ors. 2015 SCC Online SC 1114 
‘0 Sujata Sharma vs. Manu Gupta (2016) 226 DLT 647. 
"| Bhotika, Abhyuday. (2011).” Status and Role of a Karta — A Critical Study” SSRN Electronic Journal. 
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breached and the men have an advantage over the women while becoming Karta. So, this 


aspect in the Hindu joint family should be amended. 


Section 15 — A skew towards patriarchy 
The sequence of succession as mentioned under the Section 15(1) in the case of women dying 
intestate is found to be discriminatory as opposed to the scheme of succession of men dying 
intestate. This discriminatory treatment of women lately came into limelight and gained huge 
public attention. This can be well illustrated by comparing and making an analogy of the 
scheme of succession mentioned under Section 8 and Section 15(1). The devolution of 
property of men and women dying intestate is compared as below respectively: 


Table I: Comparison of levels of devolution of property of men and women dying intestate. 


Levels of Devolution 


I II il IV 
Section 8 Class I heirs Class II heirs Agnates of the | Cognates of the 
deceased deceased 


Section 15 (1) Children and the | Heirs of the | Parents of the | Heirs of the 


husband of _ the | husband husband deceased father. 

deceased Next, the heirs of 
the deceased 
mother. 


The Section 8 describes the scheme of succession of property in case of men dying intestate, 
The property first devolves upon the class I heirs, in the absence of them, it devolves on class 
I heirs of the dying intestate and it further devolves on his agnates and cognates respectively. 
But in the case of a women dying intestate, the property devolves upon the children and the 
husband, secondly on the heirs of the husband (marital family) and later on the parents if the 
husband and the heirs of the deceased father and mother respectively. The separate property 
of women is not accounted to her natal family and this concept of intestate property 
succession fully revolves around the husband and husband’s family i.e Marital family. From 


the above Table I, if a man dies intestate, his property is devolved upon his children and 
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spouse. In their absence, his mother and father will get the highest preference in the s Here 
it is to be noted that the structure of succession is not equally drafted for both men and women 
where the natal family of women is blatantly ignored. It is obvious to infer from the above 
table that there is violation of fundamental rights protected by the constitution under article 
14 and 15. The notion of “women have no family of her own” has been reflected in this above 
provision as to the extent of totally ignoring the natal family in the case of succession of self- 
acquired property by their own daughter and giving specific preference to marital family. 
This law in equally treats men and women, as the sequence of succession changes because 
of her marriage, it reflects the Bombay High court opinion of “a married woman is different 


from a mere woman” in the case of Sonubai Yeshwant Jadhay v. Bala Govinda Yadav |. 


Accordingly, Section 15 of the HSA would unquestionably serve as an example of cultural 
imperialism, with the dominant male Hindu culture pushing its ideas and experiences on the 
rest of society and portraying its views as being a reflection of mankind as a whole protecting 
woman right. If a woman earns a property with her own struggles, after her death, this scheme 
of succession allows even a remote heir of husband to inherit the property by holding an 
inferior position over the heirs of the deceased natal family. Whereas in the case of an 
intestate man, his own class I and class II heirs inherit the property and there is no mention 
of wife’s heir inheriting the property. This prima facie showcases the discriminatory nature 
of this provision which need to be redefined. This patriarchal law was framed at the period 
where women were denied of basic rights including and when property rights was of no reach 
to them. In fact, before the passage of Hindu Succession Act in 1956, women were restricted 


to as “limited owner” and neither had absolute rights over property. 


There has been a drastic societal change favouring the economic and educational 
development of women. These laws were introduced when the women were considered 
downtrodden and unequal, but the time has evolved and women had developed in every 
sphere. A recent report by McKinsey Global Institute has stated that there are 432 million 
women of working-age in India, out of which 343 million are employed in unorganized 


sector. It has estimated that just by offering equal opportunities to women, India could add 


2 Sonubai Yeshwant Jadhay v. Bala Govinda Yadav AIR 1983 Bom 156 
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US$ 770 billion to its GDP by 2025 |. Figure 2 indicates the gradual growth of women 
labour force participation from 1953 to 2018-19. 


Working Population Ratio | Male Female 
2017-18 71.2 22.0 
2018-19 71.0 253 
2019-20 73.0 28.7 


Table 2: Source: PLFS (Periodic Labour Force Survey) Annual Report [July, 2019 — June, 


2020] by Ministry of Statistics & Programme Implementation 


WORKING POPULATION RATIO 
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'3 The Role of Women in India’s Economic Growth Story, available at https://www.ciiblog.in/the-role-of-women- 
in-indias-economic-growth-story 
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Figure 1. Labourforce participation rates- all ages 
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Source: Data from published reports of NSSO’s employment-unemployment surveys (EUS) 
and Annual Reports of PLFS by Ministry of Statistics and Programme Implementation 
(MOSPI) 


Concomitantly, the traditional Mitakshara Hindu joint family system is been gradually 
replaced by Nuclear and Semi-Nuclear families. With these developments, the dependency 
and priority of a married woman towards her natal family increases. As a result, she may 
prioritize that the intestate property may devolve upon her father, mother and brother or 
sister, instead of preferring her in-laws. Section 15 makes a disparity between a woman's and 
a man's intestate succession rights, which goes against the spirit of Article 14 and causes the 
parents of the deceased to receive uneven treatment. It is absurd to think that in the 21st 
century, a Hindu married intestate woman's in-laws, who may or may not have been living 
with the deceased, are given preference over her own parents, who gave birth and brought 
her up. Therefore, it is better to amend Section 15(1) to protect the principle of equality and 


holistic welfare. 


Inheritance of agricultural land to women: A mirage 


After the deletion of discriminatory section 4(2) of the HSA, immediate confusion prevailed 
as the legislature did not provide any express provision to regulate the inheritance of 
agricultural property nor mediated that the HSA would supersede over any state laws on 


inheritance of agricultural land for woman. This was questioned in the case of Archna vs 
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Deputy Director of Consolidation Amroha and Or, the Allahabad High court opined that 
“Agricultural land is in exclusive domain of State Legislature and Parliament has no power 
to enact any law in this respect. Section 4(2) was only by way of clarification. On its basis, 
it cannot be said that after its deletion, Hindu Succession Act, 1956 Suo moto applies to 
agricultural land. Even if there are more and more modern laws that grant daughters 
inheritance rights once they are accepted as equals in their communities, the marriage process 
and the old patrilineal rituals have mainly not changed". There is still a mismatch between 
inheritance laws and marital customs since the marriage custom's power and prejudices 
sometimes take precedence over inheritance regulations. The woman was selectively 
disinherited, it was argued that this denial of property rights was to prevent fragmentation. 
But, looking at the other dimension, this case also applies for sons. Fragmentation may also 
be caused by sons by means of migration to other places, due to financial needs, etc. It is a 
baseless to argue in these evolving times that woman has no capacity to produce form 
agricultural land. Graph 2 indicates the steady participation of woman in agricultural sector, 


this participation percentage is comparatively higher than men. 


Labour trends in agricutural sector( rural) 
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Many studies have proven that economic, social development can be achieved by ensuring 
equal property rights for women. It is preferable to redistribute assets rather than income. It 
provides a foundation for addressing market imbalances and reforming gender relations in 
the areas of property rights, access to technology, healthcare, and government. There are 
several legislative options for empowering women, but property ownership and control rights 
are superior. As Saxena says: “Women without independent resources are highly vulnerable 


to poverty and destitution in case of desertion, divorce, or widowhood. In parts of western 


'4 Bina Agarwal, “Gender and Command over Property: A Critical Gap in Economic Analysis and Policy in South 
Asia” World Development 22 (10): 1994, at pp. 1455-1478. 
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and north-western India, not uncommonly, rural women even from rich families, deprived of 
their property shares when widowed, can be found working as agricultural laborers on the 
farms of their well-off brothers or brothers-in-law. Among them, the fate of deserted and 
divorced women is far worse. Tenure security, and especially titles, can empower women to 


assert themselves better with agencies that provide inputs and extension services”). 


Recently, Supreme Court of India shredded further light in this matter in the case of Babu 
Ram y. Santokh Singh’® (2019), the court dealt with the issue whether the woman has equal 
rights of agricultural land as that of their male heirs. Given that the State legislation does not 
contain an equivalent section, the court decided that the HSA's co-heirs' preference rights 
clause will apply to agricultural land. By repealing Section 4 of HSA, the act should have 
made changes to ensure the equal inheritance of agricultural land as like the sons. Therefore, 
the authors suggests that now Hindu women at least should inherit agricultural land in the 


same manner in which they inherit other property, equally with their male siblings. 


CONCLUSION 


Patriarchy is one of the fundamental and pervasive aspects of a Hindu joint family. Women 
had restricted rights to ancestral property and were not given coparcenary rights. Women 
only had a part in their father's separate property; they had no claim to their ancestral 
property. To counter this injustice Hindu Succession (Amendment) Act, 2005 was enacted 
to remove gender discriminatory provisions in the Hindu Succession Act, 1956. Even though 
Hindu Succession (Amendment) Act, 2005 has bought in a reformative change in a Hindu 


joint family, there many fallacies and ambiguity in it. 


Section 6 of the language Hindu Succession Act, 1956 omitted any reference to whether it 
applied retroactively or prospectively. The Apex court then provided an explanation for this 
initial uncertainty in its application to several courts. In the case of Prakash & Ors. v. 
Phulavati & Ors., the Apex Court made the distinction that it would not be reasonable to 
regard the relevant modification to have a retrospective effect unless it had explicitly said as 


much in its text. The Act does not accept a woman as Karta in normal circumstances. She 


'S Poonam Pradhan Saxena, Family Law Lectures, Family Law II, Lexis Nexis Butterworths Wadhwa, Nagpur, 
2007, at p. 402, 03. 
‘6 Babu Ram v. Santokh Singh AIR 2019 
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can be a Karta only in 2 certain special circumstances: in the absence of male members, and 


in case there are minor male members in the family. 


Contrary to the succession plan for males who die intestate, the sequence of succession 
indicated under Section 15(1) in the case of women dying intestate is considered to be 
discriminatory. This succession plan allows even a distant husband heir to inherit a property 
that a woman has worked hard to acquire after her death if she has earned it through her own 
efforts by placing them in a subordinate position to the heirs of the deceased natal family. 
While there is no mention of the wife's heir acquiring the property in the case of an intestate 


man, his own class I and class IJ heirs do. 


After the discriminatory section 4(2) of the HSA was removed, confusion quickly set in since 
neither the legislature nor the HSA explicitly stated that the HSA would take precedence 
over any state laws on the inheritance of agricultural land for women. So, there are many 
discrepancies in the 2005" amendment and it had failed to achieve the goal of gender 
equality. So, there need to be one more amendment solving all the issues in the 2005" 


amendment mentioned above and make Hindu Succession Act gender neutral. 
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NEED FOR THE PROTECTION OF FAMILY RIGHTS OF LGBTQ 
FAMILIES IN INDIA 


Kamalakrittika S! 
ABSTRACT 


"T believe everyone should have the freedom to be with whomever they decide they 


want to be with." - Dutee Chand 


India worships Transgender as they are considered as a form of "Arthanareeswara", the name 
literally means "Ardha," "Nari," and "Ishwara" 1.e., "half," "Woman" and "lord." But Men 
and Women coming out with a different identity of sex were kicked out of their families. 
According to the LGBTQ Pride 2021 Global Survey, 3% of the Indian Population identify 
as homosexual, 9% identify as bisexual, 1% identify as pansexual and 2% identify as 
asexual. Article 15 of the Constitution of India, prohibits discrimination on grounds of 
religion, race, caste, sex, or place of birth, and Article 15 (1) says, "The State shall not 
discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth 
or any of them." Today, People belonging to different sexualities were able to get recognition 
and earn more but only because of their sexuality they were denied a peaceful life and family. 
Though many Indian legislatures decriminalized offenses of homosexuality and there are 
acts like the Transgender Persons (Protection of Rights) Act 2019. India doesn't have proper 
legislation to support same-sex marriages, adoption, etc. Everyone in India deserves a 
family. If the law protects and supports the LGBTQ community then society will stop 
instigating parents to kick out children of different sexuality from their homes. So, the paper 
will be highlighting the issues faced by the LGBTQ community and their family. Various 
remedies will be proposed for the protection of the family of the LGBTQ community, 


ensuring them to live in a safe and secure environment. 


Keywords: LGBTQ community, adoption, marriage, gender equality, Indian Constitution 
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INTRODUCTION 


India is a diverse country with rich and varied culture. Ancient history and epics accept 
everyone with their unique identities. Ancient Indian texts such as Kamasutra recognize 
homosexuality and it was considered completely natural. According to Amara Das Wilhelm, 
the Vedic system also allowed same-sex marriages in the book "Tritiya-Prakriti: People of 
the Third Sex" by Amara Das Wilhelm.” The rig Veda emphasizes Mitra and Varuna, a 
same-sex couple raising children together. Even in great epics like Ramayana and 
Mahabharata, there were some descriptions that completely normalize homosexuality. In 
Valmiki Ramayana, Hanuman witnesses intimacy between women. In Mahabharata, there 
is a transgender warrior named Shikhandi, who was born as a female as Shikhandini. Later 
she transformed herself into a man named Shikhandi. It could be seen here that homosexual 
marriages and raising children out of those relationships were absolutely recognized by the 
Indians from those texts belonging to the 2"4,5" and 6" centuries B.C. The acceptance of 
homosexuality in ancient India is very much evident in the sculptures of the temples of 
Khajuraho, such as the Sun temple in Konark, and the temples of Puri and Tanjore. Indians 
also worship deities of different identities such as Arthanareeswara, Mohini, Bahuchara 
Mata, etc. After British colonization, the British framed legislation criminalizing 
homosexual acts. LGBTQ stands for lesbian, gay, bisexual, transgender, and queer. 
STANFORD’s research on the biological basis of sexual orientation says that genetics plays 
a major part in determining sexual orientation. Though it was considered a natural act both 
scientifically as well as by customs (since it is time immemorial), it was considered a crime 
for a very long period. The British framed the Indian penal code of 1860, which describes 
sexual intercourse between people of the same sex as against the order of nature, and 
categorized it as “unnatural offenses.” After decades the Indian supreme court 
decriminalizes homosexual acts in 2018. Yet, many LGBTQ people struggle to validate their 


marriage and adoption. The LGBTQ community also deserves to live like others. 


1. LGBTQ community rights in India and the flaws in Indian legislation 
Many legislations and special acts in India protect the LGBTQ community members by 
ensuring equality under various acts and provisions such as the Indian constitution, some of 


them are; 


? Das Wilhelm, Amara, Tritiya-Prakriti: People of the Third Sex, (Xlibris, 2008) 
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1.1. Constitutional protection 


Indian constitution ensures to protect every citizen without any gender bias. According to 
Article 14, each and everyone is equal before the law. No one can be discriminated against 
on the grounds of sex, religion, race, caste, or place of birth. Article 15 again ensures this 
protection against discrimination, further subclause (4) says that it doesn’t prevent the state 
from making any special laws for the socially and economically backward community. 
Article 19 concerns with right to freedom of speech and expression and to reside in any 
part of India, thus anyone can express their gender and they cannot be forced to reside in 
any place. Every life and one’s personal liberty are protected under Article 21. Under the 
constitution, any person is free to express their gender and no one can be discriminated 
against based on their identity. Despite all the equal protection given by the Indian 
constitution, children who identify themselves as the other gender are afraid to express 


themselves freely. 


1.2.Transgender Persons (Protection of Rights) Act, 2019 


The Transgender Persons (Protection of Rights) Act, 2019 was introduced as a bill in Lok 
Sabha on July 19, 2019°. The objective of this act is to provide protection for the rights of 
transgender persons, their welfare, and other related matters. Section 2 (k) of the act defines 
transgender persons. According to the act, the term transgender means any person whose 
gender does not match with the gender assigned to them at birth and also includes trans- 
man or trans-woman. This act also prohibits any discrimination against transgender such as 
unfair treatment in educational establishments, employment or workplace, healthcare 
services, public places, etc. National Council for Transgender Persons (NCT)* shall advise 
the Central Government to formulate policies, programs, legislation, and projects for 
transgenders. It can also monitor and evaluate the impact of such policies. The council 
redresses the grievances of transgender people. But it doesn’t give any protection against 
marginalization and discrimination in their own family. This act includes only transgender 


persons which also includes trans-man or trans-woman. 


3 Ministry of Social Justice and Welfare 
4 The Transgender Persons (Protection of Rights) Act, 2019, Chap. VII 
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1.3.Indian Judiciary’s View and Impact 
Section 377° which was written by the catholic Britishers considered same-sex relationships 
as a crime. In 2013, the supreme court described the LGBTQ community as a minuscule 
minority, thus they did not deserve constitutional protection in Suresh Kumar Koushal v. 
Naz Foundation® case. The court also says that section 377 is not unconstitutional which 
was criticized throughout India since section 377 is against Articles 14, 15, 19, and 21. But, 
the supreme court in the case of Navtej Singh Johar and Ors v Union of India’ 
decriminalizes consensual same-sex relationships in 2018. The supreme court recognized 
transgender as “the third gender” and ensures their fundamental rights in 2014 in the case 
of the National Legal Services Authority (NALSA) vs the Union of India®, thus the rights 


were also ensured in the Transgender Persons (Protection of Rights) Act, 2019. 


The Uttarakhand High Court, in the case of Madhu Bala v State of Uttarakhand’, made clear 
that the consensual relationship between a same-sex couple is a basic human right and a 
constitutional right. In the case of Vanitaben Damjibhai Solanki vs the State of Gujarat”, 
two women constables in a relationship were threatened by their own families because of 
their relationship. Thus, the Gujarat High Court issued an order for police protection from 
their own family members in 2020. The supreme court in Deepika Singh v. Central 
Administrative Tribunal'' case highlights LGBTQ families’ issues in 2022. The parents of 
the LGBTQ community not only deserve protection under the law but also the benefits 
available under social welfare legislation. Though the Indian judiciary system 
decriminalizes section 377 of the Indian penal code and has emphasized on social welfare 
rights of LGBTQ families, it has laid down any binding guidelines and the government 
hasn’t formulated any laws for the LGBTQ community other than transgender persons. 
Even though there is a special Act for the protection of transgender rights, there are many 
flaws in the Indian legislatures. None of the Indian legislation has guaranteed family 


protection or legalized marriages and adoption. 


5 The Indian Penal Code, 1860, s.377 
© 160 Delhi Law Times 277 

7 ATR 2018 SC 4321 

8 AIR 2014 SC 1863 

° Petition No. 8 of 2020 

10 R/SCR.A/301 1/2020 s 

'! Civil Appeal No 5308 of 2022 
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2. Struggles faced by the community and a need for specialized legislation 


In India, LGBT+ Pride 2021 Global Survey shows that 17% of the participants of the survey 
identified themselves as homosexuals in 2021. In a study conducted by the Kerala 
Development Society shows that 96% of transgender persons, though they have better 
qualifications and talent were forced to work for low-paying jobs. Every day they fight for 
their basic necessities and they fight to live. Their life would have been better if there was 


a law to protect the families and a safe environment. 


2.1. Homelessness 
23% of transgender were forced to work as sex workers where there is a high chance of 
HIV risk.'? The unemployment or underemployment situation is created for the LGBTQ 
community as a result of homelessness. Since they are no special provisions regulating a 
safer environment for children of different sex identities to grow, they were kicked out of 
their own houses by their families. The homeless LGBTQ people were being abused by the 
society and they were forced to work for undignified jobs. Homelessness can only be 
abolished if there is a specialized law or proper legislation to monitor the acceptance of 


different identities at home. 


2.2. Unregistered and unrecognition of marriages 
Indian marriage laws are customary laws. Different marriage laws are applicable to 
different religious people such as the Hindu Marriage Law, Christian Marriage Law, and 
Muslim Marriage Law. But these laws and the Special Marriage Act are not applicable to 
homosexual couples. The law permits them to live together but it doesn’t recognize their 
marriages. The same-sex couple can’t register their marriage and so they can’t enjoy any 
benefits which married couples usually gain, such as insurance, pension, buying or selling 
property together, owning a joint bank account, maintenance, inheritance, etc. They can’t 
seek the remedy of judicial separation from the court since their marriages. Same-sex 
relationships were criminalized during British colonial rule since they favored catholic 
customs. But on July 17, 2013, the bill legalizing same-sex marriage was given royal assent 


by the queen in England and Wales. India still hasn’t legalized same-sex marriages. 


es https://timesofindia.indiatimes.com/india/left-alone-just-2-of-trans-people-stay-with- 


parents/articleshow/65380226.cms (last visited October 26, 2022) 
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2.3. Inability to live as a family 
Since LGBTQ marriages are not legally recognized, LGBTQ couples who are living 
together cannot adopt a child as a couple under any law. Thus, Homosexual couples aren’t 
able to create a family for themselves. The Hindu Adoption and Maintenance Act of 1956!3 
clearly states that only a single man or woman or a legally married couple can adopt a child. 
The Juvenile Justice (care and Protection of children) Act, 2015'*, doesn’t prohibit anyone 
to adopt, at the same time it makes only legally married couples with two years of a stable 
matriage to adopt children. Other countries such as Canada, England, Scotland, and 
Australia are allowing homosexual couples to adopt children if they are able to provide 
them with a safe home. Surrogacy (Regulation) Act, 2021 bans commercial surrogacy, thus 
same-sex couples who are living together cannot become biological parents by surrogacy 
either. India still hasn’t provided any law regulating the adoption or surrogacy of 


homosexual couples who lives together. 


2.4. Social welfare and benefits 
Social welfare and benefits are deserved by the LGBTQ community. Since the marriages 
of the community were not recognized by the government under any laws and couples 
cannot get any other benefits arising out of marriages. As per the 2017 amendment, new 
mothers who adopted a baby under three months of age are eligible for 12 weeks of paid 
maternity leave under the maternity benefits act (1961)!°. Even if there is a law to regulate 
the adoption of the LGBTQ community the benefits are limited. The spouses cannot enjoy 
other benefits like obtaining pensions after their death, etc, by unregistered marriages of 


homosexual couples. 


2.5. Lack of social support 
LGBTQ children and adults faced a lot of problems like bullying in school, and harassment 
at the workplace because of the lack of social support as well as support from their 
families.'© Even the learned and educated people discriminate against them and they were 
denied various opportunities. The children who faced those traumas are also affected 


mentally apart from facing all those physical and sexual harassment. 


'3 The Hindu Adoption and Maintenance Act, 1956, ss.7,8 (c) 

'4 The Juvenile Justice (Care and Protection of Children) Act 2015, s.58 (1) 

‘5 The Maternity Benefit Act, 1961, s.5(4) 

‘© Rachit Sharma, “Rights of LGBTQ in India and the Struggle for Societal Acceptance” (International Journal of 
Law Management and Humanities, 2021 Volume 4, Issue 3) Pp 18 - 32 
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3. Proposal of remedies to ensure the LGBTQ family rights 
Some remedies are proposed here based on reviewing the struggles and problems faced by 


LGBTQ couples and by looking into the flaws of the Indian legislatures. 


3.1. Abolition of Homelessness 
Homelessness can only be abolished by providing a safe home for the children who were 
kicked out of their houses. Children who were hurt and discriminated against by their own 
parents must also be punished. It can also be considered as domestic violence. Proper 
awareness should be given to the public by the centre and state governments. Government 
can also provide 24 hours counselling helpline to the people of the LGBTQ community as 
well as to their families to have a better understanding of the LGBTQ people’s mindset and 
psychology when they come out as not heterosexuals. Government can also introduce 


various schemes for LGBTQ people so that the family can also support them to face society. 


3.2. Specialized Marriage Acts 
There must be a specialized marriage act for all the people of the LGBTQ community. The 
provisions of the act should regulate the solemnization of such marriages, registration, and 
procedure of marriages, the succession of property, divorce, judicial separation, conjugal 
rights and restitution of conjugal rights, validity & nullity of marriages, alimony, etc. Hindu 
matriage ceremonies were accepted and formulated as law since it is been customarily 
followed for a long time. For centuries same-sex marriages were recognized in India, and 
it has been clearly evident through various ancient texts, sculptures, and paintings as 
mentioned above. So, like Hindu marriages, same-sex marriages could also be recognized 


as a custom. 


3.3. Special Adoption and Maintenance Acts 
The LGBTQ people deserve a family. The majority of same-sex couples who have all the 
qualities to become great parents still struggle to create a family for themselves because of 
the flaws in Indian legislation. Though there is an act to protect transgender persons’ rights, 
it doesn’t provide any provisions relating to marriage, adoption, and surrogacy. The 
parliament should amend the surrogacy regulation act 2021 to include surrogacy law for 
LGBTQ couples. There must be a special act regulating the Adoption and Maintenance of 
LGBTQ couples. It must have provisions for valid adoption, the capacity of the couples to 
adopt, child custody, and also for maintenance. Maintenance can be given here based on 


the principles of natural justice and equity. 
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3.4. Social welfare and benefits 
Only if the law recognizes LGBTQ marriages and adoption through specialized laws, the 
spouses and the family can enjoy various social welfare and benefits. The parliament can 
amend various laws relating to benefits and welfare like the Pensions’ Act, of 1871 and the 


Maternity Benefit Act of 1961 in order to include LGBTQ persons. 


3.5. A board for the LGBTQ community 
As a result of the Transgender Persons (Protection of Rights) Act, 2019, The National 
Council for Transgender Persons (NCTP), and the Transgender Welfare Board were 
formulated likewise there should be a statutory body of the Government or a board to ensure 
the family rights, to regulate the welfare policies of the LGBTQ community and to give 
suggestions to the government for policy and reforms and to work on the needs and issues 


faced by the community. 
CONCLUSION 


India being the second largest country should look into the needs and protect the families 
of different communities. Many countries around the world are accepting changes 
gradually in the 21“ century. America, Canada, France, Sweden, Norway, Denmark, and 
South Africa support the LGBTQ community. Accepting homosexuality is not a new 
concept in India. Ancient India accepts same-sex marriages wholeheartedly and encourages 
same-sex couples to raise their children together. Their strong support is still evident in the 
sculptures of Khajuraho and Konark as well as in various texts and paintings. Thus, 
legalizing LGBTQ couples’ marriages, adoption, and providing welfare to their family not 
only recognizes the Indian custom but also ensures constitutional protection for Indian 
citizens. No one can be discriminated based on their sex according to Article 15 of the 
Constitution of India. And so the law must be equal and the law must protect everyone 
equally without any gender or identity bias. The government and the judiciary body should 
look into the problems faced by the LGBTQ community in India. The flaws in the Indian 
legislation should be rectified and specialized laws should be made by the Indian 
government for the well-being of the LGBTQ community and their families in India. Only 
then the people of the LGBTQ community can live and work in a safe environment without 
any physical, sexual, or mental trouble. Unless and until then they will be exploited by our 


society. 
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ABSTRACT 


The concept of Directive Principles of State Policy (DPSP) is not new. Our Constituent 
Assembly borrowed the DPSP from the 1937 Irish Constitution and borrowed it from the 
Spanish Constitution. There are guidelines that the state must implement for the betterment of 
society as a whole. The Uniform Civil Code seeks to enact Indian legislation applicable to all 
religious groups in matters such as marriage, divorce, inheritance, and adoption. It also means 
that all sections of society, regardless of religion, are treated equally under the country's civil 
law, which applies equally to all. The UCC pursues to make changes in the personal laws based 
on the scriptures and customs of major religious communities with a common set of rules and 


norms that apply to every citizen.! 


Part IV of the Constitution, Article 44, states that ““The State shall endeavour to ensure to its 
citizens a uniform civil law throughout the sovereign territory of India.”* However, Article 37 
of the Constitution itself makes it clear that the DPSP is "not enforceable by any court". 


"3 This indicates that while our 


Nevertheless, they are the "basics of the country's governance 
Constitution itself presupposes that a unified civil code should be somehow implemented, it 


does not compel such implementation. 


Personal Law regulates people based on their religion, caste, beliefs, and beliefs. These laws 
are made with due consideration of customs and religious texts. Personal laws of Hindus, 
Muslims, and Christians are based on their religious texts and scriptures. The introduction of 
the UCC could nullify all such codified laws and introduce common laws for all citizens. 
Moreover, personal law is often contradictory, binding, and not consistently applied across 


courts and religions. The introduction of UCC should also solve this problem. 


* Student, School of Excellence in Law (TNDALU) 

*Student, School of Excellence in Law (TNDALU) 

** Student, School of Excellence in Law (TNDALU) 

' Uniform Civil Code — Challenges, Suggestions & Debate on UCC available at: https://byjus.com/free-ias- 
prep/need-for-a-uniform-civil-code-in-a-secular-india/ (Visited on October 15, 2022). 

? The Constitution of India 1949 (Act of 44 of 1949) 

3 The Constitution of India 1949 (Act of 37 of 1949) 
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INTRODUCTION 


“Uniform Civil Code is divisive and will lead to social unrest, and that it is against the spirit 
of the Constitution, which safeguards the right of citizens to practice their culture and 


religion,’ — Mr.Maulana Wali Rahmani. 


The Uniform Civil Code means a set of personal laws common to all citizens. For example, 
Hindus and Muslims have different personal laws. Personal law includes property, marriage, 
and divorce, inheritance, and succession. The purpose of the Uniform civil code is to switch 
the personal law, which is predicated on the scriptures and customs of all the main religious 
communities of the country, with a standard law applicable to any or all voters. The Uniform 
Civil Code means a set of personal laws common to all citizens. BR Ambedkar. Article 44 of 
the Constitution of India i.e. Directive Principle of State, establishes uniform civil law 
enforcement, which is the duty of the State under Part IV. Article 44 of the Constitution states, 
"The State shall endeavour to ensure uniform civil law for its citizens throughout the sovereign 
territory of India." The aim of the Directive Principle of state (DPSP) of Article 44 of the Indian 
Constitution was to address discrimination against vulnerable groups and harmonize different 
cultural groups across the country. The UCC's origins go back to colonial India when the 
British government submitted a report in 1835 that emphasized the need to codify Indian law 
uniformly. In India, Goa is the only state that has a Uniform Civil Code in the form of family 
law. A Uniform civil code is a must for a country where secularism is highly prized when it 
comes to solving the nation's unprecedented problems. Constitution questions UCC - Religious 
liberty conflicts with equal rights Articles 25, 26(b), 29 and 14, 15 They fear that their culture 
will be distorted and imposed on them. Given India's cultural diversity, achieving unity among 
all these people will be a major challenge. "Different religious groups have different personal 


laws, which lead to politicization". 


The UCC must strike a balance between protecting fundamental rights and individual religious 
doctrines. It should be, in the opinion of the ordinary thinking person, an, unbiased, fair and 


reasonable code of religious or political considerations. , opportunities, and challenges. 
Origin of uniform of civil code 


UCC's origins date back to colonial India. The British government submitted a report in 1835, 


that stressed the need for a uniform codification of Indian law with regard to crimes, evidence, 
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and contracts, specifically excluding Hindu and Muslim personal law. Recommended. such 


codification.* 
Pre-Independence (Colonial) Era 


Lex Loci Report of October 1840 — stressed the importance and need for uniformity in the 
codification of Indian law on crime, evidence, and contracts. However, it was also 
recommended that the personal laws of Hindus and Muslims should be exempt from such 
codification. The Queen’s 1859 Order promised absolute non-interference in religious 


matters. 


Thus, while criminal law was codified and common throughout the country, personal law 


continued to be governed by separate codes for different communities’. 
Post-Colonial Era (1947-1985) 


After independence from Britain, during a debate in the Constituent Assembly, Dr. B.R. 
Ambedkar recommended that the Uniform Civil Code should be included in Article 35 of the 
Constitution of India, 1949 and personal law should be excluded from the scope of the UCC, 
he also acknowledged that such implementation of the UCC must be voluntary. The Muslim 
representative, however, emphasized personal observance of religious law based on the pillar 
of religious practice, as a result of which only Article 44 of the Indian Constitution could 
encompass his concept of the UCC. This law was divided into four laws, the Hindu Marriage 
Act, 1955, the Hindu Adoption and Maintenance Act, 1956, the Hindu Succession Act, 1956, 
and the Hindu Minorities and Guardianship Act, of 1956. 


The Supreme Court ruled in the Shah Bano case, a Muslim woman should receive alimony 
from her ex-spouse. In connection with this ruling, the court was referring to her uniform. 
Personal law was first enacted during the British period in England, primarily for Hindu and 
Muslim citizens. Fearing opposition from community leaders, the British refrained from 


intervening inland. 


The call for a unified civil law was first advocated by women activists at the beginning of the 


20th century, aimed at women's rights, equality, and secularism. By the time independence was 


4 What is Uniform Civil Code in India, available at: https://www.business-standard.com/about/what-is-uniform- 
civil-code (Visited on October 15, 2022) 

> Uniform Civil Code — Challenges, Suggestions & Debate on UCC available at: https://byjus.com/free-ias- 
prep/need-for-a-uniform-civil-code-in-a-secular-india/ (Visited on October 15, 2022). 
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achieved in 1947, several legislative changes were passed to improve the situation of women, 


especially Hindu widows®. 
Need for UCC 
We will look at the needs in India for the current scenario. 


To address the gender inequalities created by certain religious laws - India has ancient 
religious affiliations where strong traditions of patriarchy and misogyny are perpetuated by 
society and continue to dominate family life. It has a history of norms. These expose all Indian 
women to submission and brutality. One such example is that men are usually given a superior 
and special status in matters of inheritance and inheritance affairs. The UCC help to reduce this 


imbalance and provide improvement to women all over India. 


Addressing personal laws that the constitution loopholes in the legal system - India faces 
serious problems with personal law. As all religions are biased toward the patriarchal concept 
of society's upper classes in all religions. As you can see, Panchayat continues to issue verdict 
that is based on unconstitutional rulings and no action has been taken. Human rights are 
violated across the country by honour killings and female fatal killings. By legalizing personal 
law, we will be creating a parallel court system based on thousands of ancient values. By 


eliminating all loopholes, general civil law tilts the balance in favour of society. 


To support India's integration -The Uniform Civil Code will contribute to India's integration 
more than at any point since its independence. Much of the resentment stems from the 
privileged status given to some sects under the law, which can be eliminated through a unified 
civil law. Contribute to the unity of all Native Americans, regardless of caste, religion, or tribe, 


under a single civil code of conduct similar to that found in criminal and other civil laws. 


To ensure equal status for all citizens in India - Muslims are allowed to marry multiple 
times, but Hindus and Christians are prosecuted for marriage. There are also significant 
differences in many religion-related regulations. We need equal laws in the areas of marriage, 
inheritance, family, and land. Here, the UCC acts as a saviour, pulling everything together to 


ensure greater justice, but also helps streamline the legislative and judicial process. 


® Uniform Civil Code: problems and prospects available at: https://blog.ipleaders.in/uniform-civil-code-problems- 
prospects/ (Visited on October 15, 2022) 
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Deal with vote banking politics -The concept of a Uniform Civil Code will also help reduce 
the vote-banking politics that most political parties carry out in all elections. When all religions 
are governed by the same laws, there is no room to politicize the issues of discrimination, 
concessions, or special privileges enjoyed by certain communities under religious personal 


laws. 


Promoting Secularism - As you know, secularism is an important aspect of our country, as 
reflected in the Preamble to our Constitution. Now we practice selective secularism. That is, 
we are secular in some areas and not in other areas. The Uniform civil law requires all citizens 
of India to abide by the same laws, whether they belong to Hinduism, Islam, Christianity, or 
Sikhism. The Uniform civil code does not mean that people's religious freedom will be 
restricted. It simply means that everyone is treated equally. This is pure secularism. Moreover, 
as mentioned earlier, in the modern taxonomy, law and religion are two distinct concepts whose 


entanglement leads to social chaos and inequality. 


To meet the aspirations of the youth - With 55% of the population under the age of 25, India 
is becoming a different society. These people will become the India of the future, and shaping 
them in an environment that is fair to all is essential for India. Their social attitudes and goals 
are shaped by universal and global principles of equality, humanism, and modernity. The 
notion of abandoning their religious identity must be taken seriously if they are to contribute 
fully to the progress of the nation. The Uniform Civil code allows the youth to understand the 


principle of equality can be respected manner. 


Keeping pace with global progress - The Uniform civil code has become a hallmark of the 
legal structure of modern progressive nations. It marks the transition of the nation away from 
caste and religious politics. Our economic growth is the fastest in the world, but our social 
development has been non-existent. A unified civil code would support social progress and 


help India achieve its goal of becoming a developed country’. 
Challenges 
Constitutional challenges: 


Religious freedom is at odds with equal rights. Article 25 establishes an individual's 


fundamental right to religion. Section 26(b) recognizes the right of a religious community, or 


T Significance of uniform civil code in the present day available at https://blog.ipleaders.in/significance-uniform- 
civil-code-present-day/ (Visited on October 15, 2022). 
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part of it, to "settle its own religious questions." Article 29 defines the right to preserve a unique 
culture’. These rights are inconsistent with equality before the law provided for in Articles 14 
and 15. Article 25 also states that individual religious freedom is subject to "public order, 


health, and good morals." 
Socio-political challenges 


In the name of uniformity, minorities fear the culture of the majority being imposed upon them. 
Given India's cultural diversity, achieving uniformity within all these people will be a major 
challenge. The patriarchal mindset of Indian society poses great challenges to the 
implementation of the UCC. This may be reflected in the fact that the Hindu Code of Law has 
been in force since the mid-1950s. a fraction of the land to which of land that Hindu women 


inherited was only a fraction of the land they were entitled to.? 
SUGGESTIONS FOR IMPLEMENTING A UNIFORM CIVIL CODE 


Opponents of the UCC argue that personal law stems from religious beliefs. They consider it 
prudent not to disturb different religious communities as these risks creating great animosity 
and tension between them. Article 29 and 30 guarantees the right of minorities to follow their 
own religion, culture, and customs. They argue that UCC's implementation violates these 


provisions. 


In order to achieve the goals of the DPSP and maintain the uniformity of the law, the following 
proposals should be considered immediately. To do this, education, awareness, and awareness 
programs must be put in place. The uniform civil code should be drafted taking into account 
the best interests of all religions. A Committee of eminent jurists should be formed to maintain 
unity and be careful not to offend any particular community. As this issue is a sensitive issue, 


it would be better if the religious groups concerned take the initiative!”. 


8 Constitution of India 1949 (29 of 1949). 

° Uniform Civil Code available at: https://www.drishtiias.com/printpdf/uniform-civil-code (Visited on 15, 
October 2022) 

0 Uniform Civil Code — Challenges, Suggestions & Debate on UCC available at: https://byjus.com/free-ias- 
prep/need-for-a-uniform-civil-code-in-a-secular-india/ (Visited on October 15, 2022). 
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UCC provides equal status to all citizens. In the upcoming years, the secular 
democratic republic will have common civil and personal laws for its citizens in any 


case based on their religion, class, caste, gender, etc. 


Promoting Gender Equality, it is widely known that personal laws of almost all 
religions discriminate against women. Men are usually given superior priority in 
matters of inheritance and inheritance. The Uniform civil code puts men and women on 


equal footing. 


Fulfilling the aspirations of a young population India is a whole new society with 
55% of the population under the age of 25. Their social attitudes and aspirations are 
established toward universal and global principles of equality, humankind and 
modernness. Their view of abandoning their religious identity must be seriously 
considered in order to realize their full potential in nation-building. 

Supporting National Unity All Indian citizens are already equal before the courts as 
the criminal and other civil laws (except personal law) is the same for all. With the 
introduction of a uniform civil law, all citizens will share the same personal law. There 
is no room for politicizing the issue of discrimination, concessions, or special privileges 
enjoyed by certain communities under certain religious personal laws. 

To avoid the controversial issue of reforming existing personal laws. The Existing 
Personal laws are largely based on the concept of patriarchy of the upper classes of 
society in all religions. Because patriarchal orthodox people still believe that personal 
law reform would destroy their sanctity and strongly oppose it, the UCC's demands are 


usually offered as an alternative to existing personal law, which would be hurtful". 


Practical Difficulties Due to India's Diversity India's vast cultural diversity across 
religions, sects, castes, states, etc. has led to a common and uniform set of rules for 


personal matters such as marriage. It's actually difficult to find. 


'! Unform Civil Code Debate: Meaning, Pros available at: https://www.iasexpress.net/uniform-civil-code/ (Last 
Modified October 20, 2022) 
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e Perception of the UCC as an Obstruction to Religious Freedom Many communities, 
particularly minority communities, perceive the Uniform Civil Code as an obstacle to 
their right to religious freedom. They fear that common norms will ignore their 
traditions and impose rules that are largely dictated to and influenced by the majority 
of religious groups. 

e State intervention in personal affairs The Constitution provides for the right to 
choose and freedom of religion. The codification of uniform rules and their enforcement 
limits the scope of religious freedom. 

e Delicate and Difficult Issues Such norms liberalize various individual rights, make 
incremental changes to each, make judicial rulings guaranteeing equality between men 
and women, and make decisions on marriage, and alimony, it must be realized in the 
true sense of the word, including broad interpretations such as alimony. Adoption and 
inheritance by recognizing the benefits one community receives from another. This 
work is very demanding in terms of time and personnel. Governments should be 
sensitive and fair at every step when dealing with the majority and minority 
communities. Otherwise, it can be much more disastrous in the form of communal 
violence. 

e The time for this reform is not yet appropriate Considering the great opposition to 
this issue from India's Muslim community, the controversy over beef, the saffronization 
of school and university curricula, the jihad of love, and the Top leadership on these 
controversies dealing with silence must be given ample time to build trust within the 
community. Otherwise, efforts at these common grounds will backfire, making 
minority classes, especially Muslims, more insecure and more likely to gravitate toward 


fundamentalist and extremist ideologies!”. 


Landmark cases 

Mohd. Ahmed Khan y. Shah Bano Begum and Others'° 

Facts: 

Mohd Ahmed Khan (Appellate Party) was a professional lawyer who married Shah Bano 


Begum (respondent) in 1932 and had three sons and two daughters by this marriage. In 1975, 


when Shah Bano was 62, she was kicked out by her spouse and kicked out of her marital home 


Uniform Civil Code (UCC): Pros and cons in a nutshell available at: https://www.clearias.com/uniform-civil- 
code-ucc/ (Visited on October 18, 2022) 
13.1985 AIR 945, 1985 SCR (3) 844 
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with her children. In 1978, she appealed before the Indore Judicial Magistrate on the grounds 
that she was guaranteed a maintenance fee of Rs 200 per month. She charged 500 rupees per 
month for her upkeep. As a result, her husband irrevocably handed over to her triple talaq on 
November 6, 1978, and used it as a defence for not paying her alimony. In August 1979, the 
judge ordered the husband to pay alimony totalling Rs.25 per month. Shah Bano said she 
applied to the High Court of her M.P in July 1908 to change the amount of her alimony to Rs. 
Increased to 179 rupees. The same was challenged by her spouse in the Supreme Court as a 


special leave request against the Supreme Court's decision". 


Judgment: 


C.J, Y.C Chandrachud made judgment, Mohd appealed. Ahmed Khan has been dismissed. 
Supreme Court stated that this section of the Code applies to all citizens regardless of religion 
and consequently Section 125(3) of the Code of Criminal Procedure applies to Muslims without 
discrimination of any kind. The Court further noted that Section 125 takes precedence over the 
Muslim Personal Law when there is a conflict between the two. It clarifies that there is no 
contradiction between the provisions of Article 125 and the provisions of Muslim law regarding 
the destination of a Muslim husband's maintenance obligations to his divorced wife who is 
unable to support herself. The Supreme Court formally ruled in this case that a Muslim 
husband's obligations to his ex-wife are limited within the 'iddah' period, but this situation is in 
fact stipulated in Article 125. It does not take into account the rule of law that exists. of the 
mentioned CRPC. since 1973, a husband's child support obligation to his wife extends beyond 
the idd period if the wife does not have sufficient means of child support. The court also ruled 
that the regulation was inhumane or wrong under Islamic law because divorced women could 
not earn a living here. it is not enough to free the husband from the duty of keeping his wife. 
After lengthy legal proceedings, the Supreme Court has finally concluded that if a divorced 
wife has the financial capacity to support herself, her husband's statutory liability is 
extinguished. However, this situation changes if the wife is no longer able to support herself 


after the iddat period and is entitled to alimony or alimony under Section 125 of her CrPC. 


‘4 Case Law: Mohd. Ahmed Khan v. Shah Bano Begum and Others (1985 AIR 945) available at: 
https://blog.ipleaders.in/case-law-summary-mohd-ahmed-khan-v-shah-bano-begum-others- 1985-air-945/ 
(Visited on October 20, 2022) 
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Danial Latifi & Anr vs Union of India!* 

The Muslim Women (Protection of Divorce Rights) Act 1986 (MWPRDA, 1986) appeared to 
overrule the Mohd Supreme Court decision. According to her 1986 prima facie interpretation 
of the MWPRDA, a Muslim husband is only responsible for the maintenance of his ex-wife 
during the Iddat period, after which the responsibility for his wife's maintenance shifts to 
her relatives. This problem was addressed by Danial Latifi v. The constitutional validity of 
the MWPRDA of 1986 was found to be discriminatory and the equal rights guaranteed in 
Article 14 of the Indian Constitution by depriving Muslim women of the same cost of living 
accorded them. The Commonwealth of India has the right to other women under Section 125 
of the Code of Criminal Procedure, 1973. They also argue that the law leaves Muslim women 
in poverty and thus violates their right to life as set out in Section 21 of the Indian Constitution. 
The Supreme Court has upheld its constitutionality based on an original interpretation of the 
1986 MWPRDA. It said a Muslim husband is obliged to take reasonable and fair care for his 
divorced wife's future. The court based this interpretationon the language of her 
1986 MWPRDA "provision", which states that "in the event of a divorce, a Muslim husband 
must consider [the wife's] future needs and meet them. We have an obligation to be ready 
for Needs” (at 11). This case is significant because it establishes for the first time that a Muslim 
husband's obligation to provide child support to his divorced wife extends beyond the iddat 
period, and must be fulfilled within the iddat period, and it is considered a Muslim strikes a 


balance between personal law and the Code of Law. Criminal proceedings, 1973'°. 


Goa civil code 
In India, Goa is the only state which has the Uniform Civil Code in the form of family law. 
The Portuguese Civil Code which was introduced in the 19" century is still valid today. This 


civil has both advantages and disadvantages 


Features: 
¢ Goa's Uniform Civil Code is a progressive legal code that allows equal distribution of 
income and wealth between husbands and wives, and even among children 
¢ All births, marriages and deaths must be declared. Divorce has several rules. 


¢ A Muslim who has registered marriage in Goa cannot perform polygamy or divorce 


through triple talaq. 
'S (2001) 7 SCC 740 
a8 Latifi Vv. Union Of India available at: https://www.law.cornell.edu/women-and- 


justice/resource/danial_latifi_v_union_of india (Visited on October 20, 2022) 
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¢ All property and property owned or acquired by either spouse during the marriage is a 
joint property of the spouses. 

¢ In the case of divorce each spouse is entitled to half of the property and in the case of 
death half of the property is divided among surviving dependents 

¢ Parents cannot deny their children's inheritance outright. At least half of their property 
must be passed on to their children. This inheritance should be evenly split among the 
children. 

* However, this code has some drawbacks and is not strictly speaking uniform code. For 
example, a Hindu man has the right to bigamy in certain circumstances as described in 
the Code of Customs and Customs of Gentile Hindus in Goa (a woman who has not 
given birth to children by the age of 25 or a failed birth. To boys by age 25 or 30). As 
for other communities, the law prohibits polygamy!”. 


States which are planning to bring in a UCC 


In addition to Uttarakhand, Uttar Pradesh and Himachal Pradesh want to introduce a 
common. civil code. 


¢ Uttarakhand — Uttarakhand may not be the first state to introduce a Uniform civil 
code. Goa has a version that can be viewed as UCC. In fact, it is the only state in 
India that applies common law to all citizens. 

¢ Uttar Pradesh - Deputy Chief Minister of Uttar Pradesh Keshav Prasad Maurya said 
the state is planning to introduce a Uniform civil Code. " One law for the all-in-one 
country is the need of the hour. It is required that we get out of the system of one law 
for one person and another for others. We are in favor of a common civil code,". 

¢ Himachal Pradesh — Himachal Pradesh Chief Minister Jairam Thakur said his 
government will aim to implement a uniform civil law in the state. He said he will 
review the UCC before the government makes a final decision. 

¢ Madhya Pradesh — Mr. Ajay Pratap Singh, Senior Leader of the BJP, and Raja 
Sabha MP, recently called on Madhya Pradesh Chief Minister Shivraj Singh 
Chowhan to establish an agency to facilitate the implementation of a unified civil 


law. rice field!®. 


'7 Uniform Civil Code — Challenges, Suggestions & Debate on UCC available at: https://byjus.com/free-ias- 
prep/need-for-a-uniform-civil-code-in-a-secular-india/ (Visited on October 20, 2022). 

'8 As clamour for UCC rises, here's what you need to know about Uniform Civil Code available at: 
https://www.indiatoday.in/amp/india/story/uniform-civil-code-in-india-ucc-bjp-muslim-hindu-personal-law- 
marriage-act-1942830-2022-04-28 (Visited on October 20, 2022) 


ISBN: 978-93-95054-65-2 109 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


CONCLUSION 


In conclusion, while it is correct to conclude that secular India needs a unified civil code, it is 
not essential to impose a unified civil code on a change-averse mass. Most of the people are 
willing to relinquish religious exercises in favour of secular rules. Only increased literacy, 
improved understanding of numerous socio-political issues and legitimate debates, and 
increased social and religious mobility will enable the proper implementation of a unified civil 
law. The ultimate goal of reforming the Uniform Civil Code should be to ensure equality 


between men and women, national unity and integrity, and justice. 


When implementing UCC across the country, it should be borne in mind that issues such as the 
unrest faced by minority religious groups and the complete loss of identity within India. This 
is because uniform civil law cannot be properly implemented without the support and 
acceptance of all stakeholders and communities. At the same time, only modern laws on 
offensive spirit should be incorporated when the UCC comes into force. Mobilization of 
Hindus, Muslims, Christians, and Parsi in this direction will almost certainly yield positive 
results and reduce fundamentalist resistance. We strongly support the implementation of the 


UCC and the movement for the homogenization of personal law. 
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ABSTRACT 


Commercial surrogacy is banned in India under Surrogacy Regulation Act of 2021. Even 
though altruistic surrogacy is allowed under this Act, there is a complete ban on commercial 
surrogacy which violates the rights of womb owners. The Act is of the opinion that the womb 
owners have to come forth with their own free will without any undue influence and most 
preferably a family member who have undergone pregnancy before should be a surrogate. The 
Act also excludes the interest of LGBTQ+ community and it does not give equal reproductive 
status as that of heterosexual beings. A pregnant womb owner undergoes changes both 
mentally and physically, even though the Act recognises post and pre pregnancy care of a 
womb owner, providing necessary benefit of cash or kind will add to the wellbeing of the womb 
owner. The ban on commercial surrogacy is an absolute violation of Article 14, 19 and 21 of 
the Constitution of India. Body autonomy is not recognised under this act which is an integral 
part of one’s freedom in this day and age. Regarding this, the paper emphasis on rights of womb 
owners, rights of LGBTQ+ community, problems faced by surrogates under altruistic 
surrogacy and also about the requirement of government policies and regulations for enhancing 


the health and welfare of the womb owners. 


Keywords: Commercial Surrogacy, Altruistic Surrogacy, Surrogacy (Regulation) Act, Body 


Autonomy, Womb owner. 
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INTRODUCTION 


India was said to be the hub of commercial surrogacy from the last few decades but due to the 
recent development in law of surrogacy in India, the commercial surrogacy has been banned in 
India. The government has taken a stand that it does not support commercial surrogacy in India 
anymore and they justify the act by saying that it is to protect the rights of surrogate mothers. 
Commercial surrogacy was an established industry before the ban in India, after the institution 
of ban on the commercial surrogacy the merits, demerits and reasoning behind the ban became 
a highly debated topic and which raised concerns to understand the commercial surrogacy 


pertaining to India. 


Is commercial surrogacy immoral and should this process be legally restricted? This question 
is more of an ethical question rather than a legal one. Where this ethic is born from is unknown 
but when we consider, an India before Surrogacy (Regulation) Act of 2018, the line had to be 
drawn somewhere to prevent the exploitation of women for the purpose of breeding. India was 
once known as the “surrogate capital” of the world because, of how easy it was to find a 


surrogate and how inexpensive it was to take care of a surrogate mother’s needs. 


Right to reproduce is the basic right of a human being. It is a common desire among couples to 
reproduce or bear off springs. Parenthood is often considered as a life changing and eternally 
rewarding experience. Due to these societal norms and beliefs many suffer the pain and agony 
of not fulfilling the dream of parenthood and it is immeasurable. The science has developed 
over the years and the infertility treatment has moved forward by leaps and bounds. Every 
society across the world has given primary importance to the institution of family. When two 
individuals come together and enter into a matrimonial relationship, a new family comes into 
existence and it is mostly believed that such family becomes complete with the birth of a child. 
From the ancient times, children are considered as a necessity for the continuation of the family 
lineage and as a source of happiness for the parents. Psychologists points out that birth of a 


baby creates a bond between the spouses stronger. 


However due to various reasons, a large person in the society is facing problems in bearing 
children. Recent studies states that one in six couples have infertility problems. Now a days the 
number of issues are rising and the inability to have a child led to matrimonial breakdowns. 


The inability to have or reproduce a child is known as infertility in medical terms and this is 
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now considered a global problem. According to the WHO Report the incidence of infertility 


across the globe including India is around 10-15 percent’. 


Infertility was once considered as untreatable, but now with development in science it has got 
simple solutions. Many still believe that the only solution left in front of a childless couple is 
adoption. The advancement in medical science particularly in the field of artificial human 
reproductive technologies (ART) has come to rescue of such individuals and provided them 
with various options to reproduce a genetically related child. There are various options in ART 
like artificial insemination, In-Vitro fertilization, embryo transfer etc. Among all the methods 


surrogacy has become popular. 
Definition, Meaning & Concept of Surrogacy 


According to the Artificial Reproductive Technique (ART) Guidelines, surrogacy is an 
“arrangement in which a woman agrees to a pregnancy, achieved through assisted reproductive 
technology, in which neither of the gametes belong to her or her husband, with the intention of 
carrying it to term and handing over the child to the person or persons for whom she is acting 
as surrogate; and a ‘surrogate mother’ is a woman who agrees to have an embryo generated 
from the sperm of a man who is not her husband, and the oocyte for another woman implanted 


in her to carry the pregnancy to full term and deliver the child to its biological parents(s)’”.” 


The etymology of the term “surrogate” is taken from the Latin word “surrogatus” implicates 
“a substitute”: a person supposed to act in the place of another person. According to the Black’s 
Law Dictionary, the word surrogacy means that “the process of carrying and delivering a child 
for another person” and the “Surrogate parent” defined as “the term applied to a parent who is 
not a natural parent of the child but assumes the role of*. The Britannica encyclopedia defines 
the “Surrogate motherhood” as the “practice in which a female i.e. (the surrogate mother) 
carries a baby for a couple who are unable to produce their own children in the natural way, 
usually because the wife is unable to procreate or we can say that she is not fertile or otherwise 


unable to undergo pregnancy.” 


Currently India has strict regulations set to protect and provide a safe space for everyone all 


the parties thinking of involving in the process of surrogacy under the Surrogacy (Regulation) 


' Annual Report 2008-2009 Ministry of Health and Family Welfare, Government of India. 

The Assisted Reproductive Technologies (Regulation) Bill-2010, Indian Council of Medical Research (ICMR), 
Ministry of Health &Family Welfare, Govt. of India, pg. 4 (aa). 

3 http://thelawdictionary.org/surrogate-parent/ (last accessed May 13", 3 pm) 
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Act, 2021. The Act defines surrogacy under section 2(zd) as, “a practice whereby one woman 
bears and gives birth to a child for an intending couple with the intention of handing over such 
child to the intending couple after the birth.” The act also defines Commercial Surrogacy under 
section 2(g) as, “commercialisation of surrogacy services or procedures or its component 
services or component procedures including selling or buying of human embryo or trading in 
the sale or purchase of human embryo or gametes or selling or buying or trading the services 
of surrogate motherhood by way of giving payment, reward, benefit, fees, remuneration or 
monetary incentive in cash or kind, to the surrogate mother or her dependents or her 
representative, except the medical expenses and such other prescribed expenses incurred on the 


4 From this definition 


surrogate mother and the insurance coverage for the surrogate mother 
it is clear that, every surrogacy service, including buying or trading in the service of surrogate 
mothers involving payment or benefit of any kind for the surrogate or her dependents all are 
termed as Commercial Surrogacy. At present in India Commercial Surrogacy that falls under 
this definition is banned. The type of surrogacy accepted in India is Altruistic Surrogacy 
defined under section 2(b) of the act as follows, “surrogacy in which no charges, expenses, 
fees, remuneration or monetary incentive of whatever nature, except the medical expenses and 
such other prescribed expenses incurred on surrogate mother and the insurance coverage for 
the surrogate mother, are given to the surrogate mother or her dependents or her 


995 


representative”’. Any other monetary benefit beyond this fall under the ambit of commercial 


Surrogacy and it’s banned in India, thus welcomes severe punishments. 
1.1 Significance of the study 


Commercial surrogacy if made legal in India then the weaker sections of the society, people 
who find difficulty in maintain their livelihood will benefit the most. Consent of the womb 
owner is important in the procedure of surrogacy. If a person is in need of a child and a womb 
owner is in a need of livelihood than by legalising the process both the needs can go hand in 


hand. 


Commercial surrogacy can be helpful for homosexual people. The only option available to the 
is said to be adoption, but legal validation to surrogacy will give them hope as well. Everyone 


should be treated equal before the eyes of law. Equality will prevail if this gets legalized. 


4 The Surrogacy (Regulation) Act, 2021 (No. 47 Of 2021) 
> ibid 
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Infertility rate in India is increasing is what the recent studies show. Thus, the last 10 years, 
the number of surrogacies also have gone up to 2,000 and above, now if government ban the 
commercial surrogacy, then this will lead to the violation of rights different sections of society. 
The ‘altruistic surrogacy’ is not always a reliable solution cannot and does not work the way 
we intended it to be because of the complicated mindset of Indian families. And when 


something is illegal then there will be tendencies to deviate from the prohibited. 
1.2 Hypothesis 


If commercial surrogacy is allowed and adequate government surveillance is provided whether 


that leads to protection of rights of womb owners and recognition of their body autonomy. 
1.3 Research Methodology 


This research follows doctrinal and analytical method of study with the help of secondary data 
collected from magazines, journals, books and newspapers. It also uses statues and case laws 


for study. 


1.4 Review of Literature 


In an article published during 2016 titled “Commercial surrogacy in India: Vulnerability 
contextualized” by Diksha Munjal Shankar the author is pointing out the rapid growth in 
Commercial Surrogacy in India and how India has grown as a Surrogacy Capital of the world. 
The author points out that one of the many reasons for this unprecedented growth was the 
availability of women who are willing to act as a surrogate. The author points out how murky 
the legal situations of India were due to the lack of protection available for the poor, illiterate 
women and goes on to classify these surrogate mothers and their children as a vulnerable group. 
To overcome these struggles the author is suggesting that courts as well as the legislations to 
consider these surrogate mothers and their children to vulnerable and provide them with 
necessary education to help these surrogate mothers to overcome their inner inabilities to deal 
with their situations, also the author is highlighting the need of a NGO as well as a legal aid 


team to help the surrogates, as and when required. 


Different from the author’s opinion of the above mentioned paper this research paper, is of the 
opinion that complete ban on commercial surrogacy through the present legislation is not a 
positive step in supporting surrogate mothers and their children, this in no way makes them 
vulnerable and in no way help them in overcoming lack of knowledge, and we also feel that 


commercial surrogacy can be controlled in India by setting up a body of inspecting authority 
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which will provide the surrogate mother with necessary care and legal aid throughout the 


course of their pregnancy. 


In a paper “Consequences of Surrogacy on Surrogates in India” authored by Jyoti Chaudhary 
and published in Indian Anthropological Association, argues that the surrogate who is also a 
key player of surrogacy, also happens to be most affected by the procedures and the paper was 
trying to put light on the impact of Surrogacy has on physical, mental and social health of 
surrogates. The study criticizes upon the current situation in India, the author is of the opinion 
that banning of commercial aspect of surrogacy and retaining the altruistic aspect would not 
change the repercussions medicines have on their bodies and nor will there be a change in the 
mental agony they have to go through with regard to the eventual separation from the child. 
Thus, the paper understands the present need is to understand the consequences on the 
surrogates irrespective of the economic nature of surrogacy and work towards reducing or 


completely eliminating the consequences of this process. 


Our research paper is also of the opinion that, the mental, physical and social agonies of 
surrogates are to be given prominence and are to be provided with both legal and health care 
every step of their way. The current act provides more prominent for the intending parents and 
doctors and the surrogates who are at the receiving end are completely neglected. Although the 
above-mentioned paper is partially swayed to support the ban on commercial surrogacy, this 
paper is trying to provide insight into the fact that commercial surrogacy can be conducted for 
the benefit of surrogates, and the babies by setting up government institutions or governing 
bodies that can over watch every surrogacy and support the surrogates in living a healthier life 


without getting utilized, as breeding machines without any benefit. 


In the paper “A Legal - Political Framework for Feminist Bio Ethics: The Case of International 
Gestational Surrogacy” by David M. Pena-Guzman, the paper examines the ethics and politics 
of international gestational surrogacy contracts through a three- dimensional framework and 
how this framework can be applied to a host of contemporary bioethical controversies. Among 
several other options of contract set forth within this paper, the paper is of the opinion that 
legislation should clarify the rights of different parties at different stages of surrogacy process 
and also to appraise the true cost of surrogacy as not something a disenfranchised woman is 
likely to accept for it, but in the hours, it took to carry the pregnancy to term, the legislation 


should be clear on who has the right to void the contract and when? 
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This research paper is also setting forth a similar opinion that the particulars of being a 
surrogate should be made strict, it should protect the right of a surrogate which the current 
act lacks. The current act only cares for the well-being of the baby and the intending parents, 
it is clear from the act that, not regulating or providing any benefit for a surrogate mother 
and these surrogate mothers are left out to suffer after their term of pregnancy. The current 
act is not addressing the mental, social and physical agony that a surrogate would undergo. 
When we investigate the past, the reasons why the Surrogacy (REGULATION) Act, 2018 
was first formed, it is clear that the present act was made to regulate any middle man from 
misusing the power and abusing the reproductive power which a woman holds, from 
conducting a surrogacy market where women are held only for the purpose of surrogacy 
but after its formation the current act in a way bans these middle men in conducting such 


business but also fails in protecting and supporting surrogates. 


Existing Legal Framework 


The origins of commercialized surrogacy in India can be traced back to October 3, 1978; the 
day when Baby Kanpuriya (the world's second and India's first [VF baby) was born. The 
first child through surrogacy in India was born on 23rd June 1994. In 2004 commercial 
surrogacy received enormous attention when a woman who is an Indian citizen gave birth to 
a child via surrogacy. Later, Oprah featured an American couple pursuing surrogacy in India 
during her daytime television show because of which commercial surrogacy gained more 


attention. 


A major case relating to surrogacy in India came before the Supreme Court in the year 2008. 
This case is popularly known as Baby Manji Yamada case®. In this case it was observed by 
the Hon’ble apex court that “commercial surrogacy reaching industry proportions is 
sometimes referred to by the emotionally charged and potentially offensive terms like 
wombs for rent, outsourced pregnancies or baby farms.” There was no law in India which 
regulated the act of surrogacy during those days. As there was no law on the surrogacy it 
was presumed that it is legal. However, face of law was changing and is ushered in a new 
rent-a-womb law as commercial surrogacy was legalised in India in 2002.’ The Indian 


council of medical research (ICMR) established guidelines to overlook the use of Assisted 


® Baby Manji Yamada v. Union of India, (2008) 13 SCC 518. 
7 Commercial Surrogacy: Is It Morally and Ethically Acceptable in India? (2011) PL December S-11 at page S- 
12 
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Reproductive Technology (ART) in 2005 which was named as ‘National guidelines for 
accreditation supervision and regulation of ART clinics in India. But these guidelines are 
silent on many major issues and therefore, “exploitation, extortion and ethical abuses in 
surrogacy trafficking are rampant, go undeterred and surrogate mothers are misused with 


impunity.” 
SURROGACY (REGULATION) ACT 2021 


Surrogacy (Regulation) Bill 2019 was introduced in the Lok Sabha on July 15, 2019, and 
then it was sent to a select committee. After a thorough revision of the Bill, the report was 
tabled before the standing committee on February 5, 2020. Later, during the 2021 winter 
session of the Parliament, both houses passed the Bill. It was signed by the President and 


came into force in January 2022. 


Some of the features that pause difficulty in exercising commercial surrogacy that is stated 
in the Act are, all the clinics which provide the surrogacy treatment and other facilities need 
to be registered and people practicing in those clinics need to qualify as per the criteria given 
in the Act. The Registry that handles the registration process is known as Registry for 
National Assisted Reproductive Technology. All forms of Commercial surrogacy are 
prohibited and only altruistic surrogacy is permissible under the Act now. The 
commissioning parents must be legally married according to the laws in India. The age of 
the female should be between 23-50 years and that of the male should be 26-55 years.’ The 
surrogate providing this service needs to be between the age of 25-35 years’? and cannot be 
a surrogate more than once in the lifetime of the person.'! ‘Certificate of 
Essentiality/Infertility’ is to be acquired from the National/State Assisted Reproductive 
Technology and Surrogacy Board for an intended couple who has to get the surrogacy 
service.'* Prior information is to be given to the surrogate mother about the negative effects 
and after-effects of the surgery and the surrogate mother must provide written informed 
permission in the language which is known to the person. Punishment for non-compliance 
is also mentioned in the Act, any couple who gets a child through commercial surrogacy 


shall be held liable to pay a fine of up to 50,000 rupees as well as imprisonment of 5 years.'° 


8 Kshitij Bansal, “The Legality of Surrogacy, Legal News and Views” Vol. 25, No. 3. 
° The Surrogacy (Regulation) Act, 2021, s. 4. 

0 The Surrogacy (Regulation) Act, 2021, s. 4(3)(b)1 

'! The Surrogacy (Regulation) Act, 2021, s. 4(3)(b)4. 

The Surrogacy (Regulation) Act, 2021, s. 4(3)(b)5. 

'3 The Surrogacy (Regulation) Act, 2021, s. 41. 


ISBN: 978-93-95054-65-2 118 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


Moreover, in case the same offense is committed multiple times, the fine shall go up to 1 
lakh and the jail time to 10 years. Any individual, organization, or clinic found to be involved 
in the exploitation of surrogate mothers or children born via surrogacy faces a maximum 


penalty of ten years in jail and a fine of Rupees ten lakhs. '* 
Drawbacks of the legal framework 


The Act recognise only two categories of people. The first section is the intending couple 
who are legally married and who have a certificate of infertility and the couple needs to be 
between the age of 23 to 50 for the females and 26 to 55 years for the males. The second 
category which the Act recognise is the intended woman who is either a widow or a divorcee 


between the age of 35-45 years can opt for this treatment. 


This Act does not recognise the existence of a section of the society, which consist of 
unmarried women and man who want to have their own kids. The Act is partially modern 
but is intertwined with the conventional taboos which the society uphold against child birth 


without marriage. 


The act does not recognise the existence of live-in relationships to avail of the benefits of 
surrogacy, even in the time of changed circumstances. This promotes the institution of 
marriage even in the changed scenario. This Act also leaves behind those couples where a 
partner or both suffer from chronic disease and there are chances for them to transfer the 
same to their baby, Although Section 4(ii)(e) allows surrogacy in circumstances when the 
National Assisted Reproductive Technology and Surrogacy Board identifies a condition or 
disease, the Act’s ambiguity about the conditions or diseases under which it is permissible 


endures and is subject to the Board’s view. 
Exclusion of LGBTQIA+ Community 


Our society is still gender biased and following the trend, this Act only allows a legally 
married man and woman in India to get a baby through the method of surrogacy, and thus 
the non-binary and the same-sex couple are not able to enjoy parenthood even if they wish 
to. Though in the case of Navtej Singh,'> 2018, the Supreme Court decriminalized 
homosexuality, same-sex marriage is still not legal in India; hence homosexual couples do 


not come under the purview of this Act. The Sections also focus only on a man and a woman, 


4 The Surrogacy (Regulation) Act, 2021, s.40. 
'S Navtej Singh v. Union of India AIR 2018 SC 4321 
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implying that only heterosexual couples can enjoy this facility. It is important and integral 
to recognize the LGBTQ community as it is critical in promoting equality in society, which 
Indian Constitution guarantees to every citizen of India irrespective of any discrimination. It 
is necessary to grant the status and privilege of bearing children not just to heterosexual 


couples, but also to homosexual couples and non-binary individuals. 


Rights of womb owners 


Womb owners are the individuals who provide the service of surrogacy. Some refer to the 
role of the surrogate mother as the “gestational carrier,” while others see them as having 
rented out their womb.'° The reasons they choose to work as surrogates are various. Some 
become surrogates based on altruistic motivations, others see surrogacy as an additional 
source of income. A common motivation is improving their financial situation, providing for 
their children, to pay debt etc. They may also enter in surrogacy contracts when they do not 
have other professional options as there is no available employment. The payment received 
for the surrogacy arrangement enables them to contribute towards the achievement goals that 
would not have been possible otherwise. The right of the any human to dispose of their 
bodily parts or bodily services should not be effectively subject to governmental control.'” 
Prohibiting anyone from entering commercial surrogacy contracts could potentially deprive 
them of engaging in contractual labour. Their right to surrogacy is derived from their 
contractual freedom. The right to surrogacy protects the interests of the contractual parties 


involved to enter a contract freely.'® 


Right to life and personal liberty is an inherent right of every individual in India. Right to 
choose is also part and parcel of the same. Forcing people to abstain from act which 
otherwise fall as their choice is an abrupt violation of human rights as well as fundamental 
rights of a person. Taking decisions regarding one’s own body is up to an individual and 
governmental regulations upon those factors clearly violates the right of a human being and 


is against their body autonomy. 


‘6 Lauren Andrew Hudgeons, Gestational Agreements in Texas: A Brave New World, 57 BAYLOR L. REV. 863 
(2005) 

'7 Carmel Shalev, Birth Power: The Case for Surrogacy (2009). 

'8 Nensi Sinanaj, The Right to Dignity of the Surrogate Mother, University Of Bologna Law Review, Issue 2, 
Vol.6 (2022) 
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Commercial Surrogacy Vs. Altruistic Surrogacy 


An altruistic surrogacy with a close friend or family member can be a wonderful experience, 
but it is not always an option. Womb owners agreeing for altruistic surrogacy may not be 
whole heartedly willing for the same but, sometimes is forced to do so because of the 
pressure from the family and relatives. The dilemma that a child who is born out of altruistic 


surrogacy has to face is high. 


Considering the financial aspect, it is difficult to assess whether surrogacy is really that bad 
an option in a country where unpleasant social situations force persons to unwillingly 
become sex workers or poverty induces people to even sell their organs. Considering the life 
of an average Indian surrogate, submerged in poverty and inequality, arguments of financial 
exploitation is an excuse to satisfy the societal norms. Exploitation is circumstantially 
relative. It is undeniable that commercial surrogacy in India supported thousands of childless 
couples, generated revenue via medical tourism, and was a valuable source of income for 


surrogates. 


In both commercial as well as altruistic surrogacy interest and wellbeing of the womb owners 
should be the ultimate concern and the right to take decision should be based on their sole 


wish. 


CONCLUSION AND SUGGESTION 


The most common argument given in favour of commercial surrogacy is that it helps childless 
people by “completing” their family and helps the poor surrogates financially. Martha 
Nussbaum an American Philosopher, sees commercial surrogacy as an opportunity for those 
women who have it as the only option. She is of the opinion that the surrogates can empower 
themselves through commercial surrogacy. She sees no harm in using one’s body to earn as all 
of us do that in one way or the other. She further argues that there should be contracts to secure 
the employment of the surrogate mothers in order to enhance their economic autonomy and 
personal dignity. Commercial surrogacy was once legal in India in the year of 2002. However, 
the absence of laws and governing bodies for this process led to the exploitation of the woman 


and the children who was forced to live in bad and unhygienic conditions. 


In the year 2009, The Law Commission of India realized that there is exploitation of surrogates 


and identified the need for the government to come up with the regulations for the same in the 
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interests of the society. The 228th report points out how a woman or a wife in the Indian 
household is respected only when she can have a child and this proves the masculinity and 
potency of the husband. The existing poverty in India made the availability of surrogates cheap 


which led to their exploitation at various levels.'® 


It is necessary to regulate surrogacy as the exploitation right is high but, banning commercial 
surrogacy it is not a solution. Ban of Commercial surrogacy is a violation of fundamental rights. 
The Act should be much more progressive enough to recognise the rights of the womb owner 
and to respect the body autonomy of a person as well as treat every gender equally. Government 
Regulation and policies should be made to improve the health and welfare of womb owners. 
Measures should be strict enough to curb illegal rackets from exploiting surrogates. The 
problems relating to the citizenship of the intended parents and remuneration of the surrogate 
to prevent exploitation is to be given prime importance and government should try to regulate 


it by monitoring the laws. 
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'? Law Commission of India, Report No. 228, August 2009 
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CRITICAL NEED FOR LEGAL RECOGNITION OF MARRIAGE RIGHTS OF 
TRANSGENDER PERSONS UNDER THE TRANSGENDER PERSONS 
(PROTECTION OF RIGHTS) ACT, 2019. 


Mydhili R S! & Vishal Gowtham D? 


“The institution of marriage is one of the sound social institutions to bring harmony and 
integration in the social fabric. Therefore due recognition should be accorded for social 
mobility and integration.” 

-Justice K. Ramaswamy 


ABSTRACT 


"Men, their rights and nothing more; women their rights and nothing less" is the words by 
famous American women's rights activist Susan B Anthony. This clearly shows that both men 
and women need to be considered as counterparts in society. Then, where should we place 
Transgender persons is the question. Indian law only recognized paradigm of binary genders 
of male & female, based on a person's sex assigned at birth, which permits gender system, 
including the law relating to marriage, adoption, inheritance, welfare measures etc. The 
Supreme Court of India through National Legal Services Authority judgment ?affirmed the 
position of Transgenders as "the third gender" and they are entitled to all Fundamental Rights 
guaranteed by the Constitution. The Transgender Persons (Protection of Rights) Act, 2019 was 
also enacted to provide for protection of rights of transgender persons. But this Act is silent 
about various aspects, including marriage rights, adoption, succession, inheritance etc. of 
transgender persons. Even in the 21“ century because of the cultural, social and religious 
deprivation prevailing in India, discrimination is evident in every sphere, especially for 
transgender persons. This paper primarily focuses to address the critical need for legal 
recognition of marriage rights of transgender persons in India. The fundamental right of 


transgender persons to marry individuals of their choice was affirmed by the Madras High 
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Court in Arunkumar case.* But, the judgment upholds the right to marry for those persons who 
self-identify within the binary gender. That is, the transgender person has to obtain a revised 
certificate under Transgender Persons (Protection of Rights) Act, 2019 to register marriage in 
India and the status of that transgender person got changed into cis gender category. The paper 
further discusses the International Principles and laws which recognises marriage rights of 
transgender persons. Finally, the paper examines about possible changes that can be brought 


about to address the changing need of the community in relation to marriage in India. 
INTRODUCTION 


The legally or formally recognized union of two people as partners in a personal relationship 
is known as marriage.” Through social transformation, the concept of marriage also underwent 
a radical change. That is, the traditional concept of union between a man and a women has 
widened to include the union of two people. There are five legislations to deal with marriage 
rights in India. The Indian Christin Marriage Act, 1872, The Parsi Marriage and Divorce Act, 
1936, The Muslim Personal Law (Shariat) Application Act, 1937, The Special Marriage Act 
1954 and The Hindu Marriage Act 1955. The expression “bride” and “groom” occurring in the 
above legislation does not include transgender persons. Beyond the man-woman binary, there 
are as many as 58 gender variants and we use the expression “transgender” as an umbrella term 
for denoting the same. The expression “bride” and “groom” occurring in any law cannot have 
a static or immutable meaning. As noted in Justice G.P.Singh's Principles of Statutory 
Interpretation, the court is free to apply the current meaning of a statute to present day 
conditions. A statute must be interpreted in the light of the legal system as it exists today. The 
Hon'ble Supreme Court in NLSA° judgment recognised existence of a third category of gender 
outside the male - female binary genders in India. The Supreme Court in Shafin Jahan vs. 
Asokan K.M. and Ors,’ held that the right to marry a person of one's choice was held to be 
integral to Article 21 of the Constitution of India. Therefore, it is high time to make necessary 
amendments in the existing statutes for getting legal recognition of marriage rights of 


transgender persons. 


4 On 22 April ,2019. 

> Oxford Languages Dictionary. 
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Historical background of Transgender Persons in India 

Transgender Community comprises of Hijras, eunuchs, Kothis, Aravanis, Jogappas, Shiv- 
Shakthis etc. and they, as a group, have got a strong historical presence in our country in the 
Hindu mythology and other religious texts. The Concept of tritiya prakrti or napunsaka has also 
been an integral part of vedic and puranic literature. The word ‘napunsaka’ has been used to 


denote absence of procreative capability. 


Lord Rama, in the epic Ramayana, was leaving for the forest upon being banished from the 
kingdom for 14 years, turns around to his followers and asks all the ‘men and women’ to return 
to the city. Among his followers, the hijras alone do not feel bound by this direction and decide 
to stay with him. Impressed with their devotion, Rama sanctions them the power to confer 
blessings on people on auspicious occasions like childbirth and marriage, and also at inaugural 
functions which, it is believed set the stage for the custom of badhai in which hijras sing, dance 


and confer blessings. 


Aravan, the son of Arjuna and Nagakanya in Mahabharata, offers to be sacrificed to Goddess 
Kali to ensure the victory of the Pandavas in the Kurukshetra war, the only condition that he 
made was to spend the last night of his life in matrimony. Since no woman was willing to marry 
one who was doomed to be killed, Krishna assumes the form of a beautiful woman called 
Mohini and marries him. The Hijras of Tamil Nadu consider Aravan their progenitor and call 


themselves Aravanis. 


Jain Texts also make a detailed reference to transgender persons which mentions the concept 
of ‘psychological sex’. Hijras also played a prominent role in the royal courts of the Islamic 
world, especially in the Ottaman empires and the Mughal rule in Medieval India. A detailed 


analysis of the historical background of the same finds a place in the book of Gayatri Reddy.® 


From the 18th century onwards, the situation of transgender persons had changed drastically. 
During the British rule, a legislation was enacted to supervise the deeds of Hijras/Transgender 
community, called the Criminal Tribes Act, 1871, which deemed the entire community of 


Hijras persons as innately ‘criminal’ and ‘addicted to the systematic commission of non- 


8 Gayatri Reddy, With Respect to Sex: Negotiating Hijra Identity in South India, Yoda Press (2006). 
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bailable offences. The Act provided for the registration, surveillance and control of certain 
criminal tribes and eunuchs and penalized eunuchs, who were registered, and appeared to be 
dressed or ornamented like a woman, in a public street or place, as well as those who danced 
or played music in a public place. Such persons also could be arrested without warrant and 
sentenced to imprisonment up to two years or a fine or both. Under the Act, the local 
government had to register the names and residences of all eunuchs residing in that area as well 
as of their properties, who were reasonably suspected of kidnapping or castrating children, or 
of committing offences under Section 377 of the IPC, or of abetting the commission of any of 
the said offences. Under the Act, the act of keeping a boy under 16 years in the charge of a 
registered eunuch was made an offence punishable with imprisonment up to two years or fine 
and the Act also denuded the registered eunuchs of their civil rights by prohibiting them from 
acting as guardians to minors, from making a gift deed or a will, or from adopting a son. Act 


has, however, been repealed in August 1949. 


Section 377 of the IPC found a place in the Indian Penal Code, 1860, prior to the enactment of 
Criminal Tribles Act that criminalized all penile- non-vaginal sexual acts between persons, 
including anal sex and oral sex, at a time when transgender persons were also typically 
associated with the prescribed sexual practices. Later Sec.377 of IPC was repealed by the 


Supreme Court in Navtej Singh Johar v. UOI. ° 


Understanding the Term “Transgender Person” 


“Transgender" is an umbrella term that is used to describe a wide range of identities and experiences, 
inter alia transsexual people who might or might not have transitioned, and those who may choose 


not to transition: cross-dressers or drag queens/kings. !° 


Sec.2 (k) of THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS) ACT, 2019 
defines the term “transgender person” as a person whose gender does not match with the gender 
assigned to that person at birth and includes trans-man or trans-woman (whether or not such 


person has undergone Sex Reassignment Surgery or hormone therapy or laser therapy or such 


° AIR 2018 SC 4321 
‘0 UNDP 2010. 


ISBN: 978-93-95054-65-2 126 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


other therapy), person with intersex variations, gender queer and person having such socio- 


cultural identities as kinner, hijra, aravani and jogta. 


The definition given in the Act is grossly insufficient. It combines all the gender non- 
confirming persons including person with intersex variation into one group without taking into 
account of key concepts of gender-identity and gender- expression. A separate definition was 
also given to a person with intersex variation under Sec.2(1) of The Transgender Persons 
(Protection of Rights) Act, 2019 as a person who at birth shows variation in his or her primary 
sexual characteristics, external genitalia, chromosomes or hormones from normative 
standard of male or female body. It is well known that intersex persons are stigmatized and 
encounter prejudice regularly, empirical data regarding the lives of intersex persons' and the 
kind of discrimination they face is lacking.'' Though intersex persons face discrimination in 
ways that may sometimes be similar to that faced by transgender persons, they have certain 
unique concerns that differ from the concerns of other gender minorities. For example, while 
several trans-persons may wish to undertake elective surgeries to attain the body they are 
comfortable in, intersex persons often lament the body they had and was lost due to the 
unnecessary "normalization” surgeries they were subjected.'’The Act is also silent about forced 


surgery of intersex persons which is a basic human right. 


Understanding the Concepts “Sex” And “Gender” 


Sex and gender are not one and the same. A person's sex is biologically determined at the time 
of birth. Article 14 of the Constitution of India which affirms that the State shall not deny to “any 
person” equality before the law or the equal protection of the law within the territory of India 
would apply to transgender persons also. Transgender persons who are neither male/female fall 
within the expression “person” and hence entitled to legal protection of laws in all spheres of 
State activity as enjoyed by any other citizen of this country. Discrimination on the ground of 
sexual orientation or gender identity, therefore, impairs equality before law and equal protection 


of law and violates Article 14 of the Constitution of India.!% 
Gender identity, lies at the core of one's personal identity, gender expression and presentation 


and, therefore, it will have to be protected under Article 19(1) (a) of the Constitution of India. A 


‘| Human Rights Watch 2017. 
Butler 2004, 4-7 
'3 Vide Para Nos.61 and 62 of the NLSA judgment. 
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transgender person’s personality could be expressed through their behaviour, mode of clothing, 
presentation, etc. Privacy, self-identity, autonomy and personal integrity are fundamental rights 
guaranteed to members of the transgender community under Article 19(1) (a) of the Constitution 


of India and the State is bound to protect and recognize those rights. 


Article 21 protects the dignity of human life, one's personal autonomy, one's right to privacy, 
etc. Right to dignity has been recognized to be an essential part of the right to life and accrues to 
all persons on account of being humans. Recognition of one's gender identity lies at the heart of 
the fundamental right to dignity. Gender, as already indicated, constitutes the core of one's sense 
of being as well as an integral part of a person's identity. Legal recognition of gender identity is, 
therefore, part of right to dignity and freedom guaranteed under the Indian Constitution. 


Therefore, these Fundamental Rights are equally applicable to transgender persons. 


Marriage Rights under the Transgender Persons (Protection Of Rights) Act, 2019 


The Act was intended to provide for protection of rights of transgender persons, their welfare 
and for matters connected therewith and incidental thereto. But to what extend the Act serves 
its legislative intend is still a question. The right to gender- identity, bodily integrity and personal 
autonomy are the primary rights applicable to all persons including transgender persons. As is the case 
with Argentina!, everyone must have the right to recognition of their gender identity, and to be allowed to 
freely develop their person in accordance with their gender identity. The Act requires transgender 
persons to obtain a "Certificate of Identity" from the district Magistrate to be identified as the third 


gender”.!> The Certificate is intended to "confer rights and be a proof of recognition".'° 


Rights, by their very nature is inherent and forcing the community to obtain such a certificate 


is against one’s privacy, autonomy, and dignity. 


The Act is also silent about marriage rights, rights of inheritance, adoption, succession etc. of 
transgender persons. The fundamental right of transgender persons to marry individuals of their 
choice was affirmed by the Madras High Court in Arunkumar case.'’ But, the judgment 
upholds the right to marry for those persons who self-identify within the binary gender. That 
is, the transgender person has to obtain a revised certificate ‘Sunder the Act, to register marriage 
in India and the status of that transgender person got changed into cis -gender category. The 


marital status of persons who marry outside the scope of binary genders is still not answered 


'4SGender Identity Law, 2012, Sec. 1. 
'5 Sec. 6 of the Act. 

'© Sec. 6(3) of the Act. 

'7 Supra note 4 

'8.S.7. Change in gender 
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and the Act itself is compelling the community in an indirect way to get a revised certificate 
and to register their marriage within binary gender. Compelling a person to obtain a revised 
certificate or not providing necessary legislative measures for getting legal recognition of their 
marriage is a clear-cut violation of their fundamental rights guaranteed by the Indian 


Constitution. 


The Fundamental Right to Marriage 


The expression “bride” and “groom” occurring in any law cannot have a static or immutable 
meaning. A statute must be interpreted in the light of the legal system as it exists today. 
Honourable Supreme Court of India through the following judgments has widened the scope of 


the marriage to serve justice to the society. 


In Arunkumar v. The Inspector General of Registration'®, the Court stated that a marriage 
solemnized between a male and a transwoman, both professing Hindu religion, was a valid 
marriage. The Court stated that transgender persons had the right to decide their self-identified 
gender, as upheld by the Supreme Court in NLSA judgment, which has been reiterated in Justice 


K. S.Puttaswamy v Union of India”® and in Navtej Singh Johar v Union of India’". 


The Court also held that the expression ‘bride’ in the Hindu Marriage Act, 1955 cannot have a 
static meaning and must be interpreted in light of the legal system as it exists today. The Court 
then cited Article 16 of the Universal Declaration of Human Rights, which includes the right 
to marry as a human right as well as in Shafin Jahan v Asokan K.M. and Ors”*. Where the right 
to marry a person of one’s choice was held to be integral to Article 21 of the Constitution of 
India. The Supreme Court referred to the US Supreme Court decision in Obergefell v Hodges” 
in which the Court had noted that it would be contradictory to recognise a right to privacy with 
respect to other matters of family life and not with respect to the decision to enter the 
relationship that is the foundation of the family in society. Since the Constitution of India is an 
enabling document that is inviting transgender persons to join the mainstream and they cannot 


be denied the benefits of social institutions that are already in place in the mainstream. 


‘9 Supra note 4 
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The Court, therefore, held that refusal to register the marriage of the petitioner would amount 
to a violation of her fundamental rights guaranteed under Articles 14, 19(1)(a), 21 and 25 of 
the Constitution of India and quashed the orders of the Joint Registrar No. II and the District 
Registrar of Tuticorin and directed the Joint Registrar No. II to register the marriage of the 


Petitioners. 


Significance of Arun Kumar Judgment 


The Arunkumar case is the first Indian judgment which affirmed the marriage rights of 
transgender persons under Article 21 of the constitution and hold that ‘bride’ under the Hindu 
Marriage Act would cover transgender persons who identify as women. The Court affirmed Ms. 
Sreeja’s self-identification as a woman and recognized her right to self-identify her gender and 
be included, along with other intersexes/transgender persons who identify as women, within the 
definition of “bride”. The Court held that refusal to register the marriage of the petitioner would 
amount to a violation of her fundamental rights guaranteed under Articles 14, 19(1)(a), 21 and 
25 of the Constitution of India. This landmark judgment made a huge impact on the community 


as well as the society. 


International Perspective 

International Conventions and norms are significant for the purpose of interpretation of gender 
equality. Article 1 of the Universal declaration on Human Rights, 1948, states that all human- 
beings are born free and equal in dignity and rights. Article 3 of the Universal Declaration of 
Human Rights states that everyone has a right to life, liberty and security of person. Article 6 
of the International Covenant on Civil and Political Rights, 1966 affirms that every human- 
being has the inherent right to life, which right shall be protected by law and no one shall be 
arbitrarily deprived of his life. Article 5 of the Universal Declaration of Human Rights and 
Article 7 of the International Covenant on Civil and Political Rights provide that no one shall 
be subjected to torture or to cruel inhuman or degrading treatment or punishment. United 
Nations Convention against Torture and Other Cruel Inhuman and Degrading Treatment or 
Punishment ** specifically deals with protection of individuals and groups made vulnerable by 
discrimination or marginalization. Para 21 of the Convention states that States are obliged to 
protect from torture or ill-treatment. That is, all persons regardless of sexual orientation or 


transgender identity and to prohibit, prevent and provide redress for torture and ill-treatment in 


4 Dated 24th January, 2008. 
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all contests of State custody or control. Article 12 of the Universal Declaration of Human 
Rights and Article 17 of the International Covenant on Civil and Political Rights state that no 
one shall be subjected to “arbitrary or unlawful interference with his privacy, family, home or 
correspondence. United Nations has played a vital role in advocating and protecting the rights 
of minorities, including transgender persons. Yogyakarta Principles also address a broad range 


of human rights standards and their application to issues of sexual orientation gender identity. 


Above-mentioned International Human Rights instruments are being followed by various 
countries in the world and is aimed to protect the human rights of transgender people .India has 
an obligation to incorporate these principles through necessary legislation and it is the need of 


the time. 


In Corbett v. Corbett, > the Court in England was concerned with the gender of a male to 
female transsexual in the context of the validity of a marriage. Ormond, J. in that case took the 
view that the law should adopt the chromosomal, gonadal and genital tests and if all three are 


congruent, that should determine a person’s sex for the purpose of marriage. 


Corbett principle was not found favoured by various other countries, like New Zealand, 
Australia etc. and also attracted much criticism from the medical profession. It was felt that the 
application of the Corbett approach would lead to a substantial different outcome in cases of a 


post-operative inter-sexual person and a post-operative transsexual person. 


In Attorney-General v. Otahuhu Family Court’, Justice Ellis noted that once a transsexual 
person has undergone surgery, he or she is no longer able to operate in his or her original sex. 
It was held that there is no social advantage in the law for not recognizing the validity of the 
marriage of a transsexual in the sex of reassignment. The Court held that an adequate test is 
whether the person in question has undergone surgical and medical procedures that have 


effectively given the person the physical conformation of a person of a specified sex. 


In Re Kevin ~’the court held that there is no ‘formulaic solution’ to determine the sex of an 


individual for the purpose of the law of marriage. It was held that all relevant matters need to 


5 (1970) 2 AILER 33 
26 (1995) 1 NZLR 603 
27 (2001) Fam CA 1074 
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be considered, including the person’s life experiences and self-perception and the words ‘man’ 
and ‘woman’ should be given their ordinary, everyday contemporary meaning and that the 
word ‘man’ includes a post-operative female to male transsexual person. The Full Court also 
held that there was a biological basis for transsexualism and that there was no reason to exclude 


the psyche as one of the relevant factors in determining sex and gender. 


In Christine Goodwin v. United Kingdom** the European Court of Human Rights examined an 
application alleging violation of Articles 8, 12, 13 and 14 of the Convention for Protection of 
Human Rights and Fundamental Freedoms, 1997 in respect of the legal status of transsexuals 
in UK and particularly their treatment in the sphere of employment, social security, pensions 
and marriage. The court held, the very essence of the Convention is respect for human dignity 
and human freedom. Under Article 8 of the Convention in particular, where the notion of 
personal autonomy is an important principle underlying the interpretation of its guarantees, 
protection is given to the personal sphere of each individual, including the right to establish 


details of their identity as individual human beings. 
CONCLUSION 


Indian Law, only recognized the paradigm of binary genders of male and female, based on a 
person’s sex assigned by birth, which permits gender system, including the law relating to 
marriage, adoption, inheritance, succession and taxation and welfare legislations. The 
transgender community got legal recognition through NLSA judgment. The Transgender 
Persons (Protection of Rights) Act, 2019 was also enacted to protect the interest of the 
community, but the legislation is lacking in various spheres. We have also referred to articles 
contained in the Universal Declaration of Human Rights, 1948, the International Covenant on 
Economic, Social and Cultural Rights, 1966, the International Covenant on Civil and Political 
Rights, 1966 as well as the Yogyakarta principles. Reference was also made to legislations 
enacted in other countries dealing with rights of persons of transgender community. Hence The 
Transgender Persons (Protection of Rights) Act, 2019 is lacking in various aspects, the 
community is still facing discrimination in various areas and hence there is a legal necessity to 
follow the International Conventions to which India is a party and to give due respect to other 


non-binding International Conventions and principles. 


28 Application No.28957/95 - Judgment dated 11th July, 2002. 
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We also need progressive legislations that respects, protects and promotes the rights of the 
transgender persons by analysing trans-inclusive laws across the world and by taking into 


account of judicial precedent. 
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ABSTRACT 


Women are blessed by nature with the aesthetic capacity to procreate a life within them, but 
due to some physiological abnormalities, some women were unable to give birth. This 
advancement revolutionised techniques like donor insemination and methods like surrogacy 
have acted as a better mechanism for procreating a child. Surrogacy have been made legal in 
India by the enactment of the Assisted Reproductive Technology (Regulation) Act and the 
Surrogacy (Regulation) Act 2021. The gestational form of surrogacy is performed by the 
surrogate mother, who carries the baby for 9 months and then hands the baby to the intended 
parent. The surrogacy method is legal for heterosexual couples and non-residential. India's 
"limbed" only to altruistic surrogacy. Couples who engage in commercial surrogacy face 
imprisonment and a fine under this act. The Supreme Court of India held that the right to 
reproduce is covered under Article 21 by making it a right to life and thus restricting surrogacy 
to the age group of married couples. The technological advancements have made it possible to 
have a child, and the feelings of a commissioning mother about another woman having her 
husband's child are something to consider. In reality, surrogacy has its own dark side. Their 
reality is of as poor in the light of moral justice as they have no right over the child, which 
imbalances the lives of surrogate parents. There are many implications affecting the rights of 
the women and the child but its recognition and legal framework will have a major impact in 


the future. 


Keywords- Surrogate mother, artificial reproductive technology, commercial surrogacy, 


commissioning mother, Surrogacy Act, 2021, age group. 
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INTRODUCTION 


There is an eminent quote that marriages are made by God in here the question arises is whether 
the God is the one who blessed women to procreate a life within her or he is the one who curses 
women by taking away the capability to give birth. The question was put forth whether it was 
God or nature but the science always come up with answer and solution to solve the issue by 
its own method. In marriage life the child bearing is to be considered as a sacred and important 
stage in the spouse’s life. The blossom of child in the garden of family changes the autumn into 
spring. In countries like India birth of child considered to be utmost important stage of social 
institution of family. Because of the importance of the motherhood in married life the science 
came up with solutions like Artificial Reproductive Techniques, In — Vitro Fertilization, Intra 
— Uterine Injections etc, to infuse hope into many infertile couple who are long to have their 
child. In earlier days adoption provides way to become parents who aren’t able to conceive 
child. But now a days these methods enable the intended couple to have a child genetically. As 
by revolutionizing the reproductive medical method the surrogacy is getting popular now a 
days due to various factors that hold bundle of advantages. As the surrogacy is backed by legal 


agreement countries have responded differently in respect to its legality. 
Concept 


The term “Surrogacy” was derived from the Latin word ‘surrogatus’ means “substitute”. It 
means a person is designated to act in absence of another. The surrogacy is a method by which 
a woman carries the child of commissioning parents or intending couples that she intended to 
handover the child to them after its birth. It is basically an agreement between couple and a 
woman to carry their baby and deliver on its birth.’ A standard definition of ‘surrogacy’ is 


‘6 


offered by the American Law Reports in the following manner: “...a contractual undertaking 
whereby the natural or surrogate mother for a fee, agrees to conceive a child through artificial 
insemination with the sperm of the natural father, and to terminate all of her parental rights 


subsequent to child’s birth” 


The concept of surrogacy can be defined as considering the modern practise may be formulated 
as “ Surrogate motherhood is a contractual process of bearing a child for a third person with a 
subsequent transfer to parents by intent, accompanied by an act of medical intervention carried 


out by implanting foreign genetic material (embryo) into the body of a woman (surrogate 


' Section 2(zd) of Surrogacy (Regulation) Act, 2021. 
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mother) conceived as a result of the use of methods of assisted reproductive technologies when 
using genetic material from parents by intended parents or from a donor. These techniques 
offer the advantage to couples or individuals to beget a genetically related child. However, AI 
and IVF are techniques mainly assisting medically infertile couples to beget a child. But in case 
where the wife is unable to carry the child for a full term due to any medical or other reasons 
then surrogacy is the best option for such couples. Surrogacy can be opted not only by 
medically infertile couples but also by socially infertile couples and individuals. This is because 
in surrogacy, the individuals who wish to have a child are required only to contribute genetic 
material and the process of carrying the foetus to full term in the womb and delivering the child 
is performed by another woman known as surrogate woman. Thus, surrogacy can be used by 
medically infertile couples in whom AI and IVF are not successful. So also, it can be used by 
socially infertile couples/ individuals who are unable to have a child through AI or IVF or who 
may wish to beget a child without undergoing the natural procreation process. Therefore, 


surrogacy is emerging as the attractive and convenient option for begetting a child. 
Methods of Surrogacy 


The surrogacy is basically a ‘womb on rent’ which is being categorized as traditional and 
Gestational surrogacy. These are the two methods that are being classified but the Gestational 
form of surrogacy was allowed and practised all over the parts of world, where as the traditional 


method was not practised. 


1. Traditional Surrogacy 
In this method the egg of the surrogate mother artificially inseminated with the intended 
father sperm. Through this method the intended father and surrogate mother are genetically 


connected to the child.” 


2. Gestational Surrogacy 

In this method the embryo which is generated through egg of intended mother and sperm 
of intended father is transferred to surrogate mother, thus the child born out of this method 
are genetically connected to the biological parents whereas the surrogate mother have no 


genetic ties to the child. 


? Section 2(b) of Surrogacy (Regulation) Act, 2021 
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Origin of Surrogacy 


Surrogacy is not a new phenomenon, for thousands of years women have nominated others to 
give birth on their behalf. It is impossible to trace birth of surrogacy method but it was found 
in various sources in different parts of the world during ancient times that shows its practise 
being existed years ago. In biblical story of Abraham and Sarah who were married couples 
intended to give birth but due to Sarah incapability, she turned to help of Hagar result in the 
birth of Ismail. Then in the story of Jacob who was the grandson of Abraham married Rachel 
who was barren thus asked her husband to live with Valla to give birth to a chid on her lap that 
through she would have children. In these stories the fertilization process took place in natural 


way but the position of the surrogate mother was hopelessness of their rights. 


In ancient India the Artificial fertilization was followed in the name of ““Niyog Pratha’”’. In this 
widow who did not have child on any reasons therefore they are permitted to have child from 
her younger brother-in-law or from sapinda the child born was to be considered as child of her 
husband, the surrogate father has no right over the child. This concept was mention in 


Mahabharata and Manu smriti (IX: 59 — 63) 


In the epic Mahabharata the king of Hastinapur Vichitravirya died leaving behind his wives 
Ambika and Ambalika without heirs. So that in order to have heir to the throne Vichitravirya 
mother Satyavati chose her son Vyasa and there by compelled both Ambika and Ambalika to 
procreate a child, as result Ambika gave birth to Dhritrashtra and Ambalika to Pandu. 
Moreover, there was also description of embryo transplantation in a plot that foetus of Devaki 
who was wife of Vasudev was transferred to Rohini another wife of Vasudev by Vishnu. Even 
though there are no proof for credibility of the events occurred in the stories but these concepts 


were marked and mentioned. 


Surrogacy that still surrounds surrogacy practice. Surrogacy in a very knotty issue in India due 
to not intervention of law. At present surrogate motherhood in India involves a business of 445 
billion. In past few years have seen more than 150% rise in surrogacy cases in India. The Anand 
town in Gujrat State is a hub of surrogate mothers. Not, Only the Indore city in Madhya 
Pradesh, Pune, Mumbai in Maharashtra State, Delhi, Kolkata, and Thiruvananthapuram centre 


as many childless NRI“s from all over the world. 


Later coming back to the modern era, the world’s first surrogacy agency through Vivo 


fertilization was opened by American lawyer Michigan and Noel Kane in 1976. Then in 1978 
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by a group of specialists in Great Britain successfully apply Vitro fertilization result in birth of 


worlds first conceived in test tube child. 
Surrogacy around the World 


Every country has its own set of rules and regulation in respect to surrogacy. The difference in 
these laws creates obstacle to foreign surrogacy but at the same time it safeguards the parties 
involving in surrogacy. In past two decades the surrogacy become a global phenomenon, the 
industry hits around 6 billion dollars in 2012. In UK alone the surrogate birth has tripled from 
2011 to 2018. 


With respect to bylaws some of the countries like Brazil, Iran, Russia, South Korea allows 
commercial surrogacy as legal, whereas in some countries like India, Australia, Belgium, The 
Netherland, Canada, South Africa and UK, allows only altruistic surrogacy that involves a 
surrogate mother not receiving money for carrying a baby except her medical expenses. In 
some countries like Austria, China, Finland, France, Germany, Pakistan, prohibit surrogacy 
and contract involved. There are some countries like Albania, Colombia, Ireland, Poland that 
prohibit surrogacy by law. In respect to foreign surrogacy which is an agreement between 
surrogate mother and intended couple, either one of them is a foreigner, the countries like 
France, Spain, Switzerland recognize whereas Italy and South Wales does not recognise 
foreign surrogacy.’ This various legal framework hinders the child application on obtaining 


citizenship and ability to travel. 
Commercial Surrogacy in India 


Unlike altruistic surrogacy, this type entails value of money was given to surrogate mother for 
her service of carrying the intended couple and this also covers the expenses spent during her 
pregnancy, that it was transformed to profitable business. Thus, it leads to emergent of a new 
phenomenon called “productive tourism” which means couples across countries facing medical 
condition in fertility arriving to India in order to avail services of surrogacy. This treated in 
India is attributed because the cost of surrogacy was lower than other nations. Moreover, in 
India it was easy to hire a woman to surrogate because of low-income level of major population 
was there in India. Lastly there was no proper regulation in the time to crux the explanation 


because of commercial surrogacy. 


3https://www.creativefamilyconnections.com/history-of-surrogacy/ (last visited on 15.10.2022) 
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Due to all these reasons the surrogate mother faced multiple issues including exploitation, 
unhygienic living conditions, and unfair treatments. These factors lead to banning of 
commercial surrogacy that evolve from right based approach to need based approach.* The 
Government of India by enacting the Surrogacy Regulation Act in the year 2021 abolished the 
practise of commercial Surrogacy due to the factors that violates the rights of individual. This 
act reinforces traditional patriarchal means of our society that attributes no economic value to 
women’s work and directly affecting the fundamental rights of the women to reproduce under 


Article 21 of the constitution. 
Indian Legislation 


India has emerged as a “Fertility Tourism” because of owing to relatively lower costs. In India 
only altruistic surrogacy are allowed. When compared to international competition India is 
emerging with updated technology and facilities provided at a third of the price of that existing 
developed nations that is being attracting both negative and positive benefits. In respect to 
negative element like exploitation of surrogate mother for money and trafficking makes the 
need for proper legislation. In India the commercial surrogacy was legalized in the year 2002 
the government has been setting up several regulatory practices to control and regulate 
surrogacy. °In the year 2005, the Indian Council of Medical Research provide certain guidelines 
which were non-statutory that was published under the Supervision of Ministry of Health and 
Welfare. Then the Government of India enacted i) The surrogacy Regulation act and ii) The 


Assisted Reproductive Technology Regulation to control and regulate surrogacy. 
The Surrogacy Regulation Act, 2021 


This Act governs the practise and process of surrogacy in India by provided a gestation period 
of ten months from the date of coming into force the existing surrogate mother to protect their 
wellbeing. According to this Act only a married couple whose medical condition necessity 
gestational surrogacy can avail. Other person who has no medical issues cannot avail for 
surrogacy. This Act also enables an intending widow or divorced between the age of 35 to 45 
and couple where women is age of 23 to 50 and man is age between 26 to 55 years of age 


having not biological child or adopted child allow to avail surrogacy. This Act limits the 


4 Kushal Singla, “Legal Issues in Commercial Surrogacy: An Analytical Study,” Volume 2 Issue 5. 
> Section 2(g) of Surrogacy (Regulation) Act, 2021 
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surrogate mother a woman at age of 25 to 35 only once in her life time with only attempts of 


procedure.° 


i) Prohibition of Commercial Surrogacy 
The monetary benefit arising from the human embryo which was carried by the surrogate 
mother through engaging in the commercial activities such as purchasing or selling of embryo 
will be consumed by the surrogate mother. Before the enactment, commercial surrogacy 
evolved around most of the Indian households where the married women used to get paid for 
acting as surrogate mother leading to their exploitation in order to avoid this, commercial 
surrogacy was prohibited. It is often termed as “Outsourced Pregnancy”. Under this act, any 


form of advertisement should not be published relating to commercial surrogacy. 


ii) Registration of Surrogacy Clinic 
There are medical centres and clinics which needs to be registered under this act for conducting 
surrogacy procedures and such procedures which have been administered should operate under 
the essentials provided under this act. It also provides that any women neither should be 
personally affected to be acted as Surrogate Mother nor it should influence any women for 
engaging in commercial surrogacy through any form of advertising, publishing or in other 
modes. The process of implantation of embryo involved in gestational surrogacy are to be 
made subsequently, any other procedure of storing an embryo by surrogacy clinic or by 
intending couple shall not be regulated. Abortion should not be conducted by intending couple 


or any person without written consent of surrogate mother or by appropriate authority. 


iii) Essentials of Surrogacy 
When Gestational Surrogacy have been undertaken, altruistic surrogacy procedure will be 
considered 1.e., intending parents are solely responsible for providing medical expenses for the 


surrogate mother. This surrogacy shall be made only on the satisfaction of certain conditions 


e When the either of intending parent is proven infertile 
e Not to be followed for commercial surrogacy, sale of children, prostitution or any form 


of exploitation.’ 


® Section 2(s) Surrogacy (Regulation) Act, 2021 
T Section 4(d) of Surrogacy (Regulation) Act, 2021 
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If any procedure other than is altruistic surrogacy is followed section 40 shall be intervened by 
punishing for 5 years of imprisonment along with fine of 5 lakhs. It also violates any unmarried 


women who have been surrogated. 


iv) Certificate of Essentiality 
The intending couples may obtain the certificate approved by the Authorised person under this 


act for surrogacy for fulfilling the essentials under these prescribed essentials; 


e Certificate of medical indication must be approved by the District Medical Board 
e Custody and parentage of surrogacy child shall be governed after passing of oder by 
the competent court where the application have been made by them. 
e Insurance has to be taken by the intending parents to surrogate mother till the expiry of 
36 months for protecting the complications involved in post-partum delivery 
Vv) Certificate of eligibility 
These certificates should be obtained by both surrogate and intending couples which verifies 


the age factor and other factors to its certain limitation for initiating the surrogacy procedure. 


Vi) Intending couple 
Marriage period for the intending couple seek for surrogacy shall be up to the period of 5 years. 
Thus, the couples who have completed 5 years of marriage can undergo surrogacy if their 
medical condition in fertility is not sufficiency to give birth. They are restricted from having 
another child earlier before surrogacy but are exempted if they have a child who suffers from 


any disease or physically or mentally challenged. 


vii) Surrogate Mother 
A contract made between the surrogate and the intending parents requiring the consent from 
the Surrogate mother and her husband and covering all her medical expenses within the 
specified period, such surrogate mother should be a close relative of the intending parents. 
Gametes should be transferred other than the Surrogate mother. She cannot be Surrogate for 


more than once to the same intending parent. 
The Assisted Reproductive Technology Act, 2021 


This act was enacted to regulate and supervise the Assisted Reproductive Technology clinics, 
prevention of misuse and ethical and safety practise of Assisted Reproductive Technology 


Services. This act also setup the following Boards: 
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>» National Board: Under section 5 of the Act provides function of the national Board 
that is set up to suggest and advise the government on various policies. Moreover, the 
board has power to review and monitor the implementation of the act enacted by the 
Government 
> National Registry: Under section 9 of the establishes the registry. The registry was 
feature database with information on all clinics and banks throughout the nation. 
> Registration Authority: The authority was headed by a chairman who is responsible to 
grant and suspend license of Artificial Reproductive Technology centres and purse 
legal action against misapplication. 
>» Sex- Selection: it prohibits any person or clinic who conducts the process of assisted 
reproductive technology to pre-determine the sex of the child by making developments 
in the X or Y variations. 
>» Any Research made outside India relating to human embryo been transferred from 
India shall be prohibited 
> Restriction to sale: read with section 4 of Surrogacy Act restricts the sale of embryo, 
gametes or zygotes within any part of India. 
The first reported surrogacy in India, took place in 1994 in Chennai. In 1997, an Indian woman 
acted as a surrogate for money and this is considered as the first reported instance of 
commercial surrogacy in India. It is pertinent to point out that the first case of commercial 
surrogacy in India that occurred in 1997 generated a huge debate on the legality of surrogacy 


practices. 
Intervention of Fundamental Rights 


According to the Universal Declaration of Human Rights (UDHR) Article 16(1) provides that 
any men and women of full age without any limitation of any kind related to race or religion 
has a right to marry and start a family. Article 12 which ensures the right to privacy and non- 
interference by others to every individual can be interpreted to include the individual rights to 
determine the number and spacing of their children. It is treated as important in providing a 
connecting link between different concepts of human rights in different parts of the world. The 
impact of UDHR can be seen in various international documents adopted by the UN and its 


Specialized Agencies as well as Regional Human Rights instruments also. 


The Indian Courts have many times included Right to Reproduction as a part of basic right that 


every person has, one of the leading cases in this regard is B.K Parthsarthi v Government Of 
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Andhra Pradesh®, The same right has been enshrined under the Constitution of India under the 
protection of Right to life and personal liberty in which the Andhra Pradesh High Court 
recognized the reproductive autonomy of an individual as an aspect of his privacy. Further, 
another issue that associated with Surrogacy for foreign couple is the chances of Human 
Trafficking through surrogacy, commercial surrogacy converts surrogacy which falls under 
Article 23 of The Constitution of India involving these children in illegal activities like 
prostitution and human organ trafficking, presently there is need for improvement in the 
procedure established by the legislature to check the validity and verification of parents and 


what their background. 


In-vitro fertilization, artificial insemination, and surrogate motherhood has posed new 
challenges to marital relations between the spouses and may have a serious impact on ethical 
and moral standards of the society and the issue of infertility in the light of constitutional rights 


guaranteed to every citizen irrespective of his/her gender or his/her nationality. 


Another grave human right violation that can happen under the protection of surrogacy is the 
trafficking of Humans into foreign countries, the court has looked upon this issue in the case 
of Jan Balaz v Union of India? in this case the court not believing surrogacy to be an illegal 


activity, still had its own reservations about the wrong us of surrogacy in human trafficking 


Recently, the Supreme Court of India in Suchita Srivastava & Another v. Chandigarh 
Administration" has declared that, a woman right to make reproductive choices is also a 
dimension of personal liberty as understood under Article 21 of the Constitution of India. It is 
important to recognize that reproductive choices can be exercised to procreate as well as to 


abstain from procreation. 
Issues in Surrogacy 


Surrogacy has also been criticized on the ground that, it violates the human rights and dignity 
of surrogate women and it would lead to commodification of women, exploitation, and slavery. 
However, the proponents of surrogacy argue that right to procreation is a basic human right 
and it includes the right to procreate with the help of another. So also, every individual has the 


right to benefit from the developments in science and technology. Further, every woman has a 


8 B.K Parthsarthi v Government Of Andhra Pradesh, ATR 2000 AP 156 
° Jan Balaz V. Union of India, 2015 (4) RCR 807 (Criminal) 
10 Suchita Srivastava & Another v. Chandigarh Administration, (2009) 14 SCR 989 
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right to reproductive autonomy which includes the right to act as a surrogate for another.!! 
Therefore, any restriction on the practice of surrogacy would violate the basic human rights of 


intended parents as well as the surrogate women. 
CONCLUSION 


Woman are an important part of humanity. They are almost 50% of the world’s population. 
The main utilization of the research work is the counselling of surrogate mothers during and 
after pregnancy. Our study shows mainly the positive experience of surrogate mothers 
however, surrogacy needs special care in various aspect that its management is very important 
and requires deep consultation. The focus needs to be given on realizing altruistic surrogacy. 
It is advisable to protect over Asian poverty and stop the exploitation of poor women being 
used as machines. Morality is the surviving force that supports law and eventually disciplines 
life. The concept of living life decently, and protecting it from men-oriented invasions, has 
been the magically introduced through Judicial pronouncements by our courts, while 
explaining the dimensions of life and liberty guaranteed under Article 21 of the Constitution 
of India. Offenses committed under this Surrogacy Act shall amount to non-Bailable, 


cognizable and non-compoundable. 


Fis FAS 28 2k 2g 2g 2g 2s 28 28 28 2s 2k 2s 2g 2k 2 28 2S 2S 2 2k 2k ok 


'! Section 3(a) of Surrogacy (Regulation) Act, 2021. 
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FUNCTIONING OF FAMILY COURTS AND THE ROLE OF FAMILY 
COUNSELLORS IN INDIA 
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ABSTRACT 


Family courts are special courts designed to deal with legal problems arising out of family 
relations. The family court is usually a consolidation of several types of courts dealing with 
narrower family problems, such as children’s courts and orphans’ courts. The main purpose 
behind setting up these Courts was to take the cases dealing with family matters away from the 
intimidating atmosphere of regular courts and ensure that a congenial environment is set up to 
deal with matters such as marriage, divorce alimony, child custodies and special statutes, such 
as guardianship, juvenile delinquency, paternity, support, or family offences. etc. The processes 
used by the family court are less strict than those used by civil or criminal courts. The family 
court has its intake procedures, which examine potential cases to exclude those that do not 


require judicial attention. 


The fundamental goal of the family court was to give a quick resolution of problems 
involving marriage and family, with fewer costs and formalities, and to reach an agreement 
between the parties for reconciliation. These family courts in Delhi are equipped with 
counselors and psychologists who ensure that the disputes are handled by experts who do not 
forget that while there may be core legal issues to be dealt with there is also a human and 
psychological dimension to be dealt with in these matters. The role of the counselors is not 
limited to counseling but extends to reconciliation and mutual settlement wherever deemed 


feasible. 


Though the concept of Family Courts is novel in terms of its perspective and intended 
implementation, its success appears to be dependent on a variety of comprehensive services 
such as counseling, conciliation, legal infrastructure, and the operational mode of such 
supportive services. Merely passing central legislation is not in itself a complete step for 


implementation in its spirit; it is to be ensured that some level of uniformity is maintained, at 
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least in the initial stages of its coming into effect. Further, the need to amend certain laws is 
also to be examined and implemented effectively in order to ensure that these courts do not 
face any hindrance in their work. These small steps, if examined and implemented within time 
will go a long way to ensure that the Family Courts are successful, to a greater degree to fulfill 


the noble purpose for which they were created. 
Keywords: Family problems, Quick resolution of problems, Comprehensive services 
INTRODUCTION 


In society, a family is a basic unit and a miniature representation of the social structure. A 
biological unit that regulates sexual relationships and binds its members emotionally and 
psychologically. It is geographically and chronologically limited. The phenomenon can be 
found in any community at any given time in history. As a result, it has universal appeal and is 
durable. The relationship among family members is based on consanguinity, marriage, or 
adoption. According to Burgess and Locke, “A family is a group of people who are bonded by 
marriage, blood, or adoption. It consists of a single household consisting of spouses and 
children who interact and communicate with each other in their social roles as husbands and 
wives, mothers and fathers, sons and daughters, and brothers and sisters, creating a common 


culture"! 


. Mating relationships through the institution of marriage, procreation, and legalizing 
the children, having a distinct identifiable name for the family, common habitation economic 


base, and closely knitted relations are some of the important features of the family. 


The Family Court is a special court, which is mainly concerned with resolving family disputes. 


The Government of India established Family Courts with the following objectives: 


e To create a Specialized Court which will exclusively deal with family matters so that 
such a court may have the necessary expertise to deal with these cases expeditiously. 
Thus, expertise and expedition are two main factors for establishing such a court 
e To institute a mechanism for conciliation of the disputes relating to family 
e To provide an inexpensive remedy 
e To have the flexibility and an informal atmosphere in the conduct of proceedings 
Therefore, to provide speedy settlement with fewer expenses and formalities, in disputes 


relating to marriage and family and to make an agreement between the parties for their 


'The Family Court Act, 1984, India, available at https://www.britannica.com/topic/family-kinship 
(Last visited on October 22, 2022) 
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conciliation, the Family Courts Act, 1984 was enacted by the parliament. Through this act, the 
Family Courts were set up in the states through which reasonable efforts for an agreement are 


made before beginning a trial in other Courts. 
Evolution of Family Courts in India 


The need to establish Family Courts was first emphasized by the late Smt Durga Bai Deshmukh 
after she visited China in the year 1953, where she had the opportunity to study the working of 
Family Courts. She raised this matter with Justice M.C. Chagla of the Bombay High Court and 
His Honour, Mr. Justice P.B. Gajendragadkar, then the Judge, Bombay High Court. She also 
discussed the matter of setting up the Family Courts with the then Prime Minister Pandit 
Jawahar Lal Nehru. Several women’s associations, welfare organizations, and individuals also 
mounted pressure for setting up Family Courts to provide a forum for speedy settlement of 
family relates disputes. The focus was on a non-adversarial approach to family dispute 
resolution and the promotion of reconciliation and early resolution of marriage and family 


disputes. 


Under Section 3 (1)(a)* of the Family Courts Act, it is mandatory for the State Government to 
set up a Family Court for every area in the State comprising a city or a town whose population 
exceeds some million. In other regions of the States, family courts may be established if 


deemed necessary by the State. 


According to Section 4° of the Family Act, 1984, when appointing a judge for the family court, 
women shall get the preference and should meet the following qualifications: 
1. A person must have either seven years of experience as a judge in India or seven years 
of experience as a prosecutor in India or; 
2. Member of a Tribunal’s Office, or; 


3. Any position in the Union or a State that necessitates a thorough understanding of the 
law, or; 


4. For seven years, the person should have practiced at the High Court or two or more 
similar courts in succession, or; 


5. Qualifications requested by the Central Government in cooperation with the State 
Government. 


6. The person cannot be more than 62 years old. 


°The Family Court Act, 1984 (Act 66 of 1984), s. 3(1)(a) 
>The Family Court Act, 1984 (Act 66 of 1984), s. 4 
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7. The person is committed to safeguarding and upholding the institution of marriage, the 
welfare of children, and the use of mediation and counseling as methods of conflict 
resolution. 


Section 7* of the Family Court Act, 1984 incorporates the list of situations for which 

jurisdiction is provided. The Family Court provides jurisdiction for the following conditions: 
1. Litigation or proceeding brought by the parties to a marriage to obtain a nullity decree, 

Divorce, Conjugal Rights Restitution, and Judicial Separation 

A suit or proceeding to determine the legitimacy of a marriage or a person’s marital status 

A property-related lawsuit or proceedings between the parties 


Child’s custody and financial support 


A a 


Wives, children, and elderly parents must get maintenance 


In 1984, the Family Courts Act was enacted and took effect on September 14, 1984.Mumbai 
Family Court was established on 7 October 1989.It started with 5 Courts initially and in May 
1995, the 6th and the 7th operations of the Court commenced.According to state government 
reports, there are 535 family courts in operation in the country on 31 December 2018. 718 


Family Court Operations Nationwide (June 2022)° 
Functions of Family Court 


The Family Court’s main function is to deal with family disputes between married couples 
wishing to seek a dissolution of marriage (divorce) and Orders relating to the children of the 
marriage or property settlement. The Family Court has both original and appellate jurisdiction. 


Meaning it hears cases in the first instance (first time) and cases on appeal. 
Types of cases dealt with in Family court 


Cases related to family and marriage disputes are resolved in the Family Court. The following 


types of cases are handled in Family Courts: 


1. Dissolution of marriage, i.e., divorce-related suits 
2. Suits related to the restitution of conjugal rights 


3. Suits related to the declaration of marriage as null and void 


“The Family Court Act, 1984 (Act 66 of 1984), s. 7 
>The Family Court Act, 1984, India, available athttps://doj.gov.in/family-court/ 
(Last visited on October 23, 2022) 
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4. Suits regarding legality or validity of marriages 
5. Suits regarding the property of married couples 
6. Suits related to maintenance and alimony 
7. Suits related to the custody and guardianship of children 


Challenges faced in the Family Courts Act, 1984 


The Family Courts Act, 1984 was proclaimed to deal with family disputes through an 
innovative forum. It has been predicted that this forum will function lawfully and will ensure 
the maximum welfare of the family. With this view, the Family Courts were set up under 
Section 3 of this act. The main objective of the family court was to provide speedy settlement 
with fewer expenses and formalities, in disputes relating to marriage and family and to make 
an agreement between the parties for their reconciliation. But that objective has yet to be 


achieved. 
Following are the challenges faced by family courts: 


1. In several family courts, counselors and other authorities have continued to change. If a suit 
went on for a long time and in the middle of it if the counselor got changed then it became 


difficult for the parties, especially women to convey their problems again. 


2. The Act has empowered the state government to make rules for the working of the family 
court in their states but most of the state governments haven’t effectively used these powers to 


make rules and set up family courts. 


3. Since the Family Court has restrictive jurisdiction and does not have the power to decide 
issues of contempt, people do not seem to take the court as seriously as they would a magistrate 


or a city civil court. 


4. Different High jurisdictions have different procedural rules in place. However, this lack of 


consistency could also be one of the reasons family litigations are still before the civil courts. 


5. The act has also negated the presence of lawyers in the suit or proceeding of a family court 
which create difficulties for a common person to understand the procedure and formalities of 


the court. 


6. Substantive law cannot be ignored in family courts, since many husbands take advantage of 


family courts to avoid granting support to their wives and children. 
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Who are Family Counsellors 


Counseling refers to a wide variety of procedures to help individuals achieve adjustment, such 
as assistance in problem-solving and therapeutic discussion. It seeks to make the individual 
self-sufficient, and self-directed and to adapt effectively to the requirements of a better and 


more meaningful life. 


According to Rogers, Effective counseling consists of a definitely structured permissive 
relationship that allows the client to gain an understanding of himself to a degree that enables 
him to take positive steps in the light of his new orientation®. The term counseling has several 
uses. It is perceived as a particular type of support relationship, or a set of activities and 


methods, or as defining an area where services are provided. 
Role of Family Counsellors in India 
(i) Counseling and conciliation are the two pillars of the entire family court structure. 


(ii) The role of counselors is not limited to counseling but extends to reconciliation and mutual 


settlement to the extent practicable. 
(111) Most family court cases may be dealt with through appropriate counseling services. 


(iv) The Consultant shall fix the time and date of the appointment and shall notify the parties 


of their appearance. 


(v) If either of the parties fails to attend that date the counselor may fix another date and 


communicate the same to the concerned by registered post. 


(vi) In case of default by either of the parties on the adjourned date, the counselor shall submit 


a report to the court, and then the court will take action against the defaulting parties. 


(vii) On the appearance of the parties, the counselor made efforts to settle the dispute by way 


of conciliation 


(viii) In carrying out his duties, the counselor may visit the home of either party and interview 


members of their family, friends, and acquaintances. 


®Mahalakshmi Rajagopal, “Counseling: A Misunderstood profession”, 11 IOSR Journal of Humanities and Social 
Science 30 (2013) 
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(ix) The counselor may take the assistance of any organization, institution, or agency in the 


discharge of his duties 


(x) Counsel shall present the report to the Tribunal as he or she is called upon to assist the 


Tribunal in the determination of the matter. 


(xi) The report of the counselor includes all points about the living environment of the parties 
concerned, personalities, relationships, income and standard of living, education status of the 


parties, status in society, and the counselor’s finding 
x11) The marriage counselor’s report remains confidential and not under cross-examination. 
CASES ANALYSIS 


1. Satish Chander Ahuja v. Sneha Ahuja’ 

Facts of the Case: 

Satish Chander Ahuja filed a suit against his daughter-in-law. Sneha Ahuja, seeking a 
permanent injunction and recovery of damages. The daughter-in-law had obtained an order 
directing the Appellant not to alienate the property or dispossess her without the approval 


of the Court under the Protection of Women from Domestic Violence Act.® 


The Appellant contended that the status of occupation of the respondent during the 
subsistence of marriage with his son could be said to be permissive in nature, and she is not 
entitled to claim a right of residence against the father-in-law who has no obligation to 
maintain her during the lifetime of her husband. Whereas the respondent argued that the 
suit property is a shared household within the meaning of 5.2(s) of the Domestic Violence 


Act and as such she has a right to reside in the shared household. 


The Appellant relied on the Supreme Court's judgment in S.R. Batra v. Taruna Batra? and 
stated that the suit property is in his name, and the husband does not have any share in the 


said property. The suit property is also not a joint family property. 


TAIR 2020, SC 2483 
8 The Protection of Women from Domestic Violence Act,2005 (Act 43 of 2005) 
°S.R. Batra V. Taruna Batra (2007) 3 SCC 169 
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Judgment: 
The Supreme Court overturned its judgment in SR Batra v. Taruna Batra and held that a 
wife has a right to claim residence in a shared household owned by the relatives of the 


husband. 


While interpreting the definition of shared household under the Act, the Court observed 
that: it is not the requirement of law that an aggrieved person may either own the premises 
jointly or singly or by tenanting a jointly or singly. The household may belong to a joint 
family of which the respondent is a member respective of whether the respondent or the 
aggrieved person has any right, title, or interest in the shared household; and the shared 


household may either be owned or tenanted by the respondent singly or jointly. 


The Court observed that the interpretation in the SR Batra case is too narrow and defeats 


the Act's purpose. and thus, does not lay down the correct position of law. 


The Court held that living off a woman in a household refers to living with some 
permanency in ascertaining whether the parties intended to treat the premises as a shared 


household or not, the intention of the parties, and the nature of living have to be looked at. 


2. Abhilasha v. Parkash '° 

Facts of the Case: 

The wife and children of the respondent had filed a suit for maintenance u/s 125 CrPC!! 
before the Magistrate wherein the Magistrate allowed maintenance subject to the condition 
that the Appellant herein will be entitled to maintenance until she attains a majority. This 
order was challenged before the High Court, but the same was dismissed. 

Aggrieved by the order of the High Court, the Appellant herein approached the Supreme 
Court stating that even though she had attained majority but since she is unmarried, she is 
entitled to claim maintenance from her father. She further argued that according to 5.20 of 
the Hindu Adoptions and Maintenance Act!”, 1956, a person must maintain his unmarried 


daughter. 


‘Criminal Appellate Jurisdiction Criminal Appeal No. 615 of 2020 [Arising Out of SIp(Crl.) No.8260/2018] 
'l The Code of Criminal Procedure, 1973 (Act 2 of 1974), s. 125 
2 The Hindu Adoptions and Maintenance Act, 1956 (Act 78 of 1956) 
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Judgment: 

The Court held that a daughter who has attained majority and is unmarried is not entitled 
to claim maintenance from her father u/s 125 CrPC if she is not suffering from any mental 
or physical abnormality. However, she can claim maintenance u/s 20(3) of the Hindu 
Adoptions and Maintenance Act if she can prove that she is unable to maintain herself. 
The Court further held that 5.20 of the Hindu Adoptions and Maintenance Act casts a 
statutory obligation upon a Hindu man to maintain his unmarried daughter who is unable 
to maintain herself. This is her absolute right recognized under personal law and can be 
enforced against her father. 

It was observed that the Family Court has jurisdiction to decide a case under 5.125 CrPC 
and 5.20 of the Hindu Adoptions and Maintenance Act. can exercise jurisdiction under both 
the Acts and in an appropriate case, can grant maintenance to an unmarried daughter to 


avoid a multiplicity of cases. 


3. Anushree Goyal v. State of Madhya Pradesh & Ors. '* 

Facts of the Case: 

The writ had been filed by the mother of a two-year-old child born in the US. Altogether, 
the Petitioner's husband had gotten an ex-parte restraint order against her from the Court, 
compelling her to move out of her matrimonial house and return to her parent’s home in 
Indore, India. From that point, the Petitioner's husband left their child at his parent’s house 
in Gwalior and executed a Power of Attorney and Authorization favoring his parents to 
care for the child. The Petitioner had. therefore, moved to the High Court seeking custody 


of her son. 


Judgment: 

Dependence was placed on Capt. Dushyant Somal v. Sushma Somai (1981), whereby the 
High Court had permitted a writ of Habeas Corpus with a direction for giving the child's 
custody to the Petitioner therein. In the current case, the Court saw that the child had aged 
about two years, and the Supreme Court, keeping in view Section 6 of the Hindu Minority 
and Guardianship Act 1956, was of the view that the child must be in the custody of the 


mother. 


'3 Writ Petition No.7739/2020 
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The Court explained that its order would not come in the way of the parties if they would 
want to approach the Civil Court under the Guardianship and Wards Act, 1890. The Bench 
additionally explained that the Civil Court would be allowed to decide the matter without 
being affected by the order passed by this Court to keep in view the legal provisions 


regarding visitation rights of father/grandparents. 


The Respondents had contended that regarding the injunction granted against the Petitioner 
by the Franklin Region Regular Supplications Court. Division of Homegrown Relations. 
Columbus, Ohio (USA), the Petitioner was not eligible for the child's care. Rejecting this 
contention, the Bench held that the said ex parte injunction order in no place limits the 
mother to meet the child or keep the child with her. Further, no order was placed on record, 
which directs the child's guardianship with the father. The Court also saw that the child was 


very attached to his mother, and it was remarked. 


Therefore, the Court held that the Power of Attorney and Authorization executed by the 
Respondent’s husband) in the child's grandparents' custody was an "unheard concept in 
Indian courts Accordingly, the Court permitted the appeal and it also expressed that since 
the child referred to is a US resident, the US Government officials and the Association 


Service of Outer Issues be intimated about the order. 
CONCLUSION 


It has now been concluded that the silver bullet is a myth. Family courts must take several 
appropriate actions to ensure that they function properly. It is evident that the setting up of 
these family courts was a dynamic step so far as reducing the backlog and disposing of cases 
while ensuring that there is the effective delivery of justice goes There are many controversial 
and debatable issues like hiring an attorney because of the specific provisions. The lack of 
uniformity as regards the rules established by the different States also leads to confusion in 
their implementation. To ensure that these tribunals do not encounter barriers in their work, the 
need to amend certain statutes must also be effectively reviewed and implemented. Such small 
steps would go a long way to ensuring that family courts can perform the noble function for 


which they were created to a greater extent. 


However, as aforementioned, there are still matters of concern that plague these courts. The 
issues relating to the functioning of these courts are to be seen in total, as quoted in the 


examples relating to the procedural as well as substantive aspects of the problems. There are 
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many controversial and questionable issues, such as the use of counsel because of the special 


provisions of the Family Courts Act. 
HOW TO IMPROVE FAMILY COURT (SUGGESTIONS) 


(i) Divorce Panels: My first recommendation for fixing the system is to create panels 
of lawyers, mental health and behavioral professionals, and guardians ad litem to 
decide the ground rules for failed families. Family lawyers should be required to 
serve on the panels, which would decide custody, visitation, child support, and 
protective orders. These panels would serve pro bono and therefore greatly reduce 
the cost of the process. There would be no need to involve courts unless there was 
evidence of bias or manifest injustice. 

(ii) Loser Pays: If the jurisdiction has administered court preferences regarding 
custody, child support, and other family matters, and a party challenges those 
preferences because they are “different”, they should pay the court costs and their 
opponent’s attorney’s fees if they lose. 

(iii) Clerk’s Courts: Jurisdictions could institute clerk’s courts that deal with 
prepackaged divorces, uncontested custody matters, and parties who have a 
settlement agreement in place. The judicial system could institute relatively lower 
fees for choosing this route and make the filing fees for cases requiring judicial 
determination more expensive. This would result in people choosing to appear 
before a clerk rather than a judge because of the cost of the latter. The economic 
pressure to choose a clerk would take a tremendous strain off our domestic court 
systems. 

(iv) Simplify, Simplify, simplify: One of the most frustrating aspects of the court 
system is that litigants cannot get help from court staff to fill out the usual forms. 
Perhaps lawyers could provide pro bono services, in proportion to the size of their 
practices, that are limited to filling out the forms. If the litigants choose to hire a 
lawyer who has helped them to fill out the forms to represent them in litigation, 
good for the lawyer. Most litigants just want help filling out the forms and will take 
their chances in court. If we go to divorce panels as suggested above, litigants would 
have a better chance of having their concerns heard after filling out the forms. 

(v) Small claims Property Division: There will always be a need for judicial 
supervision of large and complex marital estates. However, equitable distribution is 


simply not justified in estates that are less than some reasonable threshold amounts 
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— such as $100,000 of marital assets, or even higher depending on demographics. 
The success of the creation of small claims courts for civil disputes warrants giving 


a similar threshold amount for property division. 
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DISCRIMINATORY RELIGIOUS PERSONAL LAW - AN OBSTACLE IN 
WOMEN’S LIFE —- A CRITICAL ANALYSIS 


Renisha Goldwin* 
Vignesh S° 


ABSTRACT 


India is a country where women are considered to be Goddess. The ancient scriptures of the 
land include transgender community along with men and women. They are not just religious 
concepts but an indication of the tradition. It is quite surprising that, the same country which 
worshipped women and named transgender in holy books have witnessed a lot of struggles for 
gender equality. The stereotyped notions of the society have forced the Constitution makers to 
include a provision for “equal treatment of gender” as a fundamental right. The supremacy of 
men in the society has fixed by placing him as the first gender. Educated men want to raise 
their daughters as progressive feminists but simultaneously fail to accept their wives as equal 
individuals. The same is happening in the family, media, and politics. Gender discrimination 
is the result of deep-rooted patriarchal norms of ethics. Making the concepts of “gender” free 
from the clutches of patriarchal norms of ethics is essential An argument for a 
reconceptualization of categories that allow for pursuing differences and justice together is 


developed. 
Key Words: Religious Personal Laws, Discriminatory laws, Gender stereotype. 
INTRODUCTION 


There are many unfortunate stories of woman’s life throughout the world it is called the cultural 
traditions or modern laws but it is the masquerade obstacles to women's dignity, health and 
flourishing. Many traditions depict women as less vital than men, less deserving of basic 
fundamental rights to sustain their lives. Sometimes the women themselves accept these 
traditions and let people walk over them. But on the other hand, the traditions have become so 
profoundly internalized that they seem to make it appear as a record as to what is "right" and 
"natural" as to how a woman should live with the ultimate motive of making her man happy 
even if that would mean shutting down her own soul. And this is how women sanction 


themselves their own second-class status. Evidently our society camouflages its own way to 
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justify such unequal treatment of sexes in the name of tradition and societal norms. It seems 
impossible to refute that traditions perpetrate injustice against women even on the most 
imperative elements of a human being's quality of life. Mother Theresa’s words “Biggest 
disease today is not leprosy or tuberculosis but rather the feeling of being unwanted” highlights 
the intensity of gender discrimination in society. Our family laws are governed by patriarchal 
ideology, they are irrespective of religious identity and perpetuate patrilineage, patrilocality, 
double standards of sexual moralities of men and women, and perceive women as perpetual 
minor and dependent on men. Therefore, all personal laws discriminate women in one form or 


the other. 
Discussion 


Several feminist theorists have argued that the instrumental characterization of law as a tool 
for the potential transformation of society is far too simplistic. They hold that law is a crude 
and limited device and is circumscribed by the dominant ideologies of the society in which it 
is produced. Existing beliefs and assumptions shape the context of a legal provision. Even when 
changes are successfully made on a doctrinal level, they can and will fail if judges or others 
charged with the application of new laws revert to interpretations that merely replicate old 
results. The impact of dominant ideologies on the shape and content of law and the legal 
process makes the idea of ‘progresses through legal reforms problematic. Since legal, moral 
and social codes are determined by hegemonic claims of patriarchy, an exploration into the 
notion of justice and fairness to women can be embarked upon only after piercing the veil of 


‘neutrality’, ‘impartiality’ and ‘formal equality’. 
How historically family laws have been discriminatory? 


Starting the discussion, let’s cite some examples of how laws have changed and evolved with 
time. Speaking about the bias in the family or personal laws, Feminist movement has found 
simultaneous existence of constitutional guarantees of equality and non-discrimination on one 
hand and religion-based family discriminatory personal laws on the other. They are 
institutionalizing gender inequality while providing institutionalized support to women facing 
problems like marriage, divorce, and maintenance, custody of children, guardianship rights, 
and rights to stay in the marital or parental home. We can see that most of the customary laws 
were and are discriminatory towards women and they violate a woman’s right to a dignified 
life. Our family laws are governed by patriarchal ideology, they are irrespective of religious 


identity and perpetuate patrilineage, patrilocality, double standards of sexual moralities of men 
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and women, and perceive women as perpetual minor and dependent on men. Therefore, all 
personal laws discriminate women in one form or the other. However, some judges have 
directed their effort in making the laws equal for men and women. Over last four decades, 
women’s rights activists have consistently fought for gender justice within the family laws, in 


the streets and the feminist lawyers have fought legal battles in the courtrooms.” 
An unequal marriage: 


Speaking about how there is a bias in the implementation of the laws, Law ensures equality 
and non-discrimination but when we examine the domestic sphere, under the matrimonial laws 
the notion of equality is detrimental to women since men and women within matriage are not 
equal. Equality can only be between equal people. If equality is applied between unequal it 
may lead to the greater disparity. These distinctions have not been made clearly made in our 
marriage laws. There is a difference between the role of men and women in marriage. Men are 
breadwinners and women handle the household chores and the contribution cannot be 
measured in the same economic yardsticks. But at the time of divorce, the remedies for men 
and women are same. Similarly, when men plead divorce on grounds of cruelty, it is completely 
different from women who plead divorce for cruelty. A man might plead divorce because the 
woman might have refused to make tea, have sex or stay with in-laws. But women plead 


divorce for cruelties like marital rape, physical abuse, lack of maintenance and more. 
Let us examine some of the issues that come up before our courts in divorce litigation. 


Not preparing meals on time, not making tea when the husband returns from work (even though 
the wife too may be an earning member), refusal to have sex, terminating pregnancy, not 
covering her head in the presence of in-laws or in public, refusal to wear sindoor or a mangal 
sutra, the symbols of marriage, demand for setting up a separate residence away from the joint 
family, filing a case under Section 498A of the Indian Penal Code (related to dowry) etc. are 


pleaded as instances of cruelty by husbands while seeking divorce. 


The grounds on which women base their petitions for divorce are vastly different. They are 
based on the issue of basic survival — throwing her out of the matrimonial residence, constant 
demands for dowry or insults to her parents for their incapacity to pay more dowry, refusal to 
provide maintenance, snatching away and refusing to give access to her ornaments and 
valuables which constitute her stridhan, preventing her from seeking gainful employment or 


taking away her salary, aspersions on her moral character, acute physical, sexual or emotional 
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abuse, denying custody or access to the children, etc. are grounds on which the woman bases 


her petition for divorce. 


Within the patriarchal social structure and patrilineal residence, in most cases, the woman 
leaves her natal family and comes to reside in her husband’s home, where until recently her 
right to residence was not even recognized. When the wife is sent to her natal family for her 
child delivery, the husband could easily prevent her re-entry and then plead desertion. It took 
courts a long time to develop the theory of constructive desertion when the husband actively 
prevents his wife’s re-entry. Hence, we can see that even the ground of desertion plays out 


differently for men and women. 


It was the husband’s prerogative to decide the place of matrimonial residence and if the wife 
took employment at a far-off place, the husband could file for restitution of conjugal rights, 
which courts would grant on the premise that the husband is the lord and master (pati 
parmeshwar), and it is the wife’s sacred duty to obey him and reside at the place chosen by 
him as the matrimonial residence. This despite the fact that the Hindu Marriage Act had 


transformed Hindu marriages to contractual, civil unions in 1955. 
Status of women in different Religious Personal Laws 


There are various religions like Hindu, Muslim, Sikh, Christian, Parsi, Buddhist, Jews, Jains 
who follow various religious personal laws and civil laws. There is no common law in India. 
Sikh, Buddhist and Jains follow Hindu personal laws. There are different laws like Hindu 
Marriage Act, 1955!, The Hindu Succession Amendment Act, 20057, The Hindu Minority and 
Guardianship Act, 1956° and the Hindu Adoption and Maintenance Act, 1956* which govern 
the personal laws of the Hindus. Similarly, the Muslim personal laws are also based on the 
proclamations of holy Quran which govern the Muslims. The Shariat Act, 1937°, The 
Dissolution of Muslim Marriages Act, 1986°, The Muslim Women (Protection and Rights on 
Divorce) Act, 1986’ etc. are the Muslim personal laws. As per these laws one can discerns 
about the non-uniformity of the personal laws. The status of women is not good in the personal 


laws as there is biasness towards the patriarchal society. 


' The Hindu Marriage Act, 25 of 1955, 1955. 

? The Hindu Succession Amendment Act, 39 of 2005, 2005. 

3 The Hindu Minority and Guardianship Act, 32 of 1956, 1956. 

4 The Hindu Adoption and Maintenance Act, 78 of 1956, 1956. 

> The Muslim Personal Law (Shariat) Application Act, 26 of 1937, 1937. 

© The Dissolution of Muslim Marriages Act, 25 of 1986, 1986. 

7 The Muslim Women (Protection and Rights on Divorce) Act, 25 of 1986, 1986. 
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Women in Hindu Law 


‘Dharamshastra’ is the basis of Hindu law along with other sources like Vedas, Smritis, 
Shrutis, etc. Codification of Hindu law started in 1995, but still the women were not considered 


at par with the men. These discriminatory provisions still exist, some of the are as follows — 


o Right to adopt a child: 
In the matter of adoption, according to Section 8 of The Hindu Adoptions and Maintenance 
Act, 1956, which requires women to take consent of their living husband to adopt a child is 
discriminatory and does not pass the constitutional standard of morality. Disallowing women 
to adopt without the consent of the husband violates Article 148, Article 15°, and Article 21!° 
of the Indian constitution. There is an unreasonable classification based on gender because a 
Hindu male adopts freely and no one’s permission is required. By making women incapable 
enough to adopt just because of gender also undermines the dignity of an individual. A woman 
gives a birth to a child but in the matter of adoption Hindu married woman had no right to 
adopt a child on her own, not even with the consent of her husband. In Malti Ray Chowdhury 
v. Sudhindranath Majumdar"! , the deceased female had adopted a female child while she (the 
deceased) was in a married state. The physical handing over of the child and the ceremony of 
adoption was performed in the presence of the deceased’s husband, without his raising any 
objection whatsoever, and yet, the court held that the adoption was not valid. The court 


remarked- 


“Adoption has to be taken factually or legally by the male in case of marriage, and not by 
the wife. In other words, wife has no capacity to adopt even with the consent of the 


husband...”!? 


o Right to the dwelling house: 
Female heirs to a male Hindu intestate's property cannot ask for a partition of the intestate's 
dwelling house in which the intestate's family lives until the male heirs choose to divide their 
respective shares. A female heir who is a daughter has the right of residence in the dwelling 


house only if she is single, has been deserted by or is separated from her husband, or is a widow. 


8 Article 14 of the Indian Constitution 

° Article 15 of the Indian Constitution 

10 Article 21 of the Indian Constitution 

lA LR. 2007 Cal. 4 : (2007) 1 Cal. L.T. 323 HC 
2 ALR. 2007 Cal. 4, p. 7 
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A widowed daughter loses her right to residence upon remarriage. In Hira Dei vs. Bodhi Sahu 
and Ors.!3, Hira Devi became the victim of such law as she was denied her residence upon 


remarriage. Thus, the law in this area reiterates traditional patriarchal concepts towards women. 


o Right to succeed to property 
In coparcenary properties, a son, a son’s grandson acquires the right to property by birth. No 
female can be a member of coparcenary, so this is promoting inequality between males and 
females. Under the Hindu Succession Act, the property of male and female intestates devolves 
differently. In the absence of children, property inherited from the female intestate's parents 
devolves upon her father's heirs. If a woman doesn’t have children then the property inherited 
from her husband or father-in-law would go to the husband's heirs. In the case of female 
intestate's self-acquired property, a gift, or property received under a valid will first would go 
to her children and her husband. In the absence of children and husband, the property devolves 
upon her husband's heirs and then upon her parents. Once again, concepts of gender equality 
can be seen. The Hindu Succession (Amendment) Act, 2005!4, amended Section 6 of the Hindu 
Succession Act, 1956!>, allowing daughters of the deceased equal rights with sons. In the case 
of coparcenary property, or a case in which two people inherit property equally between them, 
the daughter and son are subject to the same liabilities and disabilities. In Krishan Gupta & 


Anr. Vs. Rajinder Nath & Co HUF & Ors."®, 


“The Court held that in case of the male dying intestate, the daughter becomes a coparcener 
and receives a share equal to that of the sons. The amendment essentially furthers equal rights 


between males and females in the legal system.” 


o Right to Maintenance: 
The worst notion in the Hindu Marriage Act is the right given to the husband to claim 
maintenance based on equality. (Section 24'’, a “deserving man” who does not have an 
independent income sufficient for his living and support and does not have the necessary 
expenses for the proceeding can claim Maintenance from his wife if his wife can afford to do 
so. Section 25!* allows permanent alimony and Maintenance to the husband). A husband might 


lose his job or leave it intentionally to seek maintenance from the wife and abuse her. This was 


3 ALR. 1954 Ori. 172 

‘4 Supra at 2. 

'S The Hindu Succession Act, 30 of 1956, 1956. 
169014 (9) R.C.R. (C) 2368. 

7 Section 24 of Hindu Marriage Act, 1955 

'8 Section 25 of Hindu Marriage Act, 1955 
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in 1955, when Hindu daughters were not given the right as coparceners in their natal family, 
there was great disparity between men and women in literacy, higher education and gainful 


employment. 


Monogamy for men was just being introduced and had not yet become the norm. Yet it was 
deemed necessary to bring in equality between the spouses based on a liberal notion of formal 
equality and make women liable for paying maintenance to their husbands. The matrimonial 
laws governing other communities and even the Special Marriage Act did not have such a 


provision. 


Yet maintenance, which is her basic right to survival, is framed in the context of the husband’s 
economic power which is pitted against the woman’s sexuality. It is like a sword of Damocles 
which hangs over her head even after her divorce while the man can contract a new marriage 
with absolute impunity. The recent trend in the courts is to impose on access to husbands even 
while they refuse to pay maintenance to their wife and children. Women view this attitude of 


the courts as a great injustice to them. 


o Age of consent for Marriage: 
Section 5(iii) of the Hindu Marriage Act, 1955!° prescribes marriageable age for the girl as 


eighteen and boy as twenty-one. 


The Special Marriage Act, 19547° also prescribes eighteen years and twenty-one years as the 
legal minimum for women and men respectively. However, under sections 11 and 12 of the 
Act, 1955 marriages where one or more parties do not meet the legal minimum age are neither 


void nor voidable and merely liable to pay fine. 


The age of majority must be recognized uniformly as the legal age for marriage for men and 
women alike as is determined by the Majority Act, 18757', i.e. eighteen years of age. The 
difference in age for husband and wife has no basis in law as spouses entering into a marriage 


are by all means equals and their partnership must also be of that between equals. 


'? Supra 1 
0 The Special Marriage Act, 1954, No. 43, Acts of Parliament, 1954 
1 The Majority Act, 1875, No. 09, Acts of Parliament, 1875 
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o Right to Guardianship: 
Section 6 of the Hindu Minority and Guardianship Act, 1956 discusses who can be the natural 
guardian of a minor’s person as well as their property. The section appoints father and after 


him the mother as the natural guardian of a boy and unmarried girl. 


In the case of Githa Hariharan v. Reserve Bank of India?*, the court held that whenever a 
dispute concerning the guardianship of a minor, between the father and mother of the minor is 
raised in a court of law, the word —after in the section would have no significance, as the court 
is primarily concerned with the best interests of the minor and his welfare in the widest sense 


while determining the question as regards custody and guardianship of the minor. 


The Law Commission in various reports”* has already recommended that the sub-clause (a) of 
the Hindu Minority and Guardianship Act, 1956 should be amended and equal rights should be 


given. 
Women in Muslim Law: 


Islam means serenity, and obedience. According to Agnes, Islam also means peace and 
submission. “Shari’ah is an Arabic word that means the “Path to be followed,” referring to a 
number of legal injunctions known as Islamic law. The primary source of Islamic law is the 
Quran, which Muslims believe to be God’s words. Though the Quran does contain legal 
prescriptions, it is mainly concerned with general ethical principles and guidelines rather than 
strict instructions. Therefore, the Quran is supplemented by other sources to form the basis of 
Sharia. The Shariah is a result of what people understood out of those holy pronouncements. 
The cardinal notion is different from what we brought in the form of Shariah. Women are 


myrmidon to men in this patriarchal society. 


= Age for marriage: 
Islam has laid down no age limit for marriage. Age of marriage depends on puberty, which 


may vary. In Yunusbhai Usmanbhai Shaikh v. State of Gujarat‘, Justice J.B. Padriwala said, 


22 Githa Hariharan v. Reserve Bank of India, AIR 1999 SC 1149 

°3 The Law Commission of India in its 133rd report: Removal of Discrimination Against Women in Matters 
Relating to Guardianship and Custody of Minor Children and Elaboration of The Welfare Principle (1989), 
http:/awcommissionofindia.nic.in/101-169/Report133.pdf 

42015 S.C.C. Guj. 6211. 


ISBN: 978-93-95054-65-2 164 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


“According to the personal law of Muslims, the girl, no sooner she attains puberty or completes 


15 years of age, whichever is earlier, is competent to get married.” 


So, marriage depends on the biological characteristics of the girls rather than the age which is 
very astounding. The differences between the age of consent for marriage simply contributes 
to the stereotype that wives must be younger than their husbands. If a universal age for the 
majority is recognized, and that grants all citizens the right to choose their governments, surely, 
they must then be also considered capable of choosing their spouses. For equality in the true 
sense, the insistence on recognizing different ages of marriage between consenting adults must 


be abolished 


= Witnesses at the time of marriage: 
Under the Sunni Law, the proposal and acceptance must be made in presence of two males or 
one male and two female witnesses who are sane, adult and Muslim. Proper witnessing is 
critical to the validation of the marriage, also acting as a protection against suspicions of 
adulterous relationships. In Abdullah v. Beepathu”® , the Court held, the marriage invalid as 
there were two female witnesses only. That means as per the above law a single man has an 
equal status to two women. A woman is half to a man which is nothing but sheer 


J 


discrimination. ’ 


= Polygamy: 
Polygamy is a very contentious issue. A Muslim man may marry no. of wives but not exceeding 
4 but a Muslim woman can marry only one husband & if she marries another husband, she is 
liable for bigamy under Section 494 of IPC?’ & the offspring of such a marriage is illegitimate. 
Section 494 states: “Marrying again during lifetime of husband or wife. —Whoever, having a 
husband or wife living, marries in any case in which such marriage is void by reason of it 
taking place during the life of such husband or wife, shall be punished with imprisonment of 


either description for a term which may extend to seven years, and shall also be liable to fine. 


Exception —This section does not extend to any person whose marriage with such husband or 
wife has been declared void by a Court of competent jurisdiction, nor to any person who 
contracts a marriage during the life of a former husband or wife, if such husband or wife, at 


the time of the subsequent marriage, shall have been continually absent from such person for 


°5 Supra at 25. 
261 L.R. (1921) 1 Ker. 361 
27 The Indian Penal Code, 45 of 1860, 1860, Section 494. 
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the space of seven years, and shall not have been heard of by such person as being alive within 
that time provided the person contracting such subsequent marriage shall, before such 
marriage takes place, inform the person with whom such marriage is contracted of the real 


J 


state of facts so far as the same are within his or her knowledge.’ 


In State of Bombay v. Narasu Appa Mali*® , Chagla, C.J. observed — “There can be no doubt 
that the Muslims have been excluded from the operation of the Act in question. Even section 
494, Penal Code, which makes bigamy an offence applies to Parsis, Christians and others, but 
not to Muslim men because polygamy is recognized as a valid institution when a Muslim male 
marries more than one wife...” The logic behind the polygamy is that during pregnancy or 
menstruation it is better that man have other legally married wife rather than going to other 
women. Monogamy results in promoting the institution of prostitution. This mentality is 
extremely shameful and disrespectful for women and an individual in general as well. Polygyny 
treats women and children as means, not ends—means to men’s power, wealth, status, or 
heavenly reward. It violates the Golden Rule by denying equality to women and by creating 
one-sided power and privilege. It breaches or refuses the promises inherent in ordinary love 
between adults—promises to you and you alone. It deprives children and wives of the adequate 


care and protection that husbands (and wives) owe their families. 


= Maintenance: 
In the matter of maintenance, the divorced Muslim wife is not required to be maintained beyond 
the ‘Iddat’ period. A divorced woman is legally entitled only to her mahr and maintenance for 
the duration of iddat period settlement. In Khurshid Khan v. Husnabanu Mahimood Shaikh’, 
it was observed by the Court that — “the divorced wife is entitled to mahr and that it is in 
accordance with law for the duration of iddat period settlement. A widow woman is also not 
liable to get maintenance from the in-laws. A lady divorced by her husband, cannot remarry 
him, till she married another person and has a sexual intercourse with him and thereafter he 


J 


divorces her.’ 


8 A.LR. 1952 Bom. 84. 
9 1976 Cri. L.J. 1584 
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= Iddat: 
In Islamic Law, the principle of Iddat or Iddah is very important. Section 2 of the Muslim 
Women (Protection of Rights on Divorce) Act*’, 1986 (hereinafter referred to as The Act) talks 
about the period of ‘Iddat'. At the point when a marriage is dissolved by death or by separation, 
the woman is disallowed from marrying again, inside a predetermined time. This 
predetermined time is known as Iddah. It is a time of moderation forced on the woman. The 
motivation behind iddah is to determine whether the woman is pregnant and avoid any kind of 
confusion regarding paternity. Failure to observe the period of 'iddah' might lead to cancellation 
of second marriage. We live in an era where technology is advancing at an unbelievable rate. 
As previously said, the Iddat period is used to determine paternity. However, technology will 
now determine whether or not a woman is pregnant in a period of few days. Besides, working 
women cannot stay at home for such an extended period of time. Iddah, in my humble opinion, 
is no longer relevant in today's world. In a recent case, Delhi Court held that any marriage 
conducted by a Muslim woman during the iddat period is considered an irregular marriage, 


rather than a void marriage.*! 


=  Woman’s share of inheritance: 
It is generally found that the quantum of the share of a female heir is half of that of the male 
heirs. The reason behind this is that under the Muslim law a female shall upon marriage receive 
mehr and maintenance from her husband whereas males will have only the property of the 
ancestors for inheritance. A childless Muslim widow is entitled to one-fourth of the property 
of the deceased husband, after meeting his funeral and legal expenses and debts. However, a 
widow who has children or grandchildren is entitled to one-eighth of the deceased husband's 
property. If a Muslim man marries during an illness and subsequently dies of that medical 
condition without brief recovery or consummating the marriage, his widow has no right of 
inheritance. But if her ailing husband divorces her and afterwards, he dies from that illness, the 


widow's right to a share of inheritance continues until she remarries. 


=" Guardianship: 
In the Muslim law the mother might have custody of the child but the father has the 
guardianship. Entitling him for the right to take any decision for the future of the child. He has 


the ultimate authority to decide matters regarding the future of the child be it his/her education, 


3° Muslim Women (Protection of Rights on Divorce) Act, 1986, Section 2 
31 https://indianexpress.com/article/india/triple-talaq-marriage-of-muslim-woman-during-iddat-not-void-court- 
4656862/ 
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or contracting marriage. If both the spouses are earning then the financial responsibility of the 
child should also be shared. At the same time, the mother should also have the equal right to 
decide the matter related to the welfare of the minor. She should not only be there to take 
physical or emotional care of the child but also have equal say in the matters deciding the future 


of the minor. 
Further discussion- 


We have seen that there is Gender Inequality in our religious individual laws. Some way or 
another Religious personal law advance man-controlled society for example in Muslim laws 
marriages happen because of assent of guardians and there is no particular age of marriage. On 
the off chance that early marriage happens then unquestionably there will be absence of proper 
education. In our nation, it is viewed that if a girl isn't instructed well enough then more dowry 
needs to be given. Moreover, this then additionally prompts Domestic violence. Dowry 
occurred from Religious personal laws & now it has become the taboo for our society. 
Thousands of women annually are killed by their husbands in disputes over dowry. Reported 
dowry deaths have increased since the past decade. Thousands more are injured and maimed 
because the husband, or the husbands, or the husband*s family, is dissatisfied with the dowry 
brought by the wife. In India, sometimes women are burned if their parents didn’t pay enough 
dowry when the girl got married. This is often called a “kitchen accident”; in 99% of these 
“kitchen accidents” a woman is murdered. If women get the divorce, then women go in the 
state of loneliness. Loneliness further leads to psychological harassment. Divorce creates 
problems for maintenance because there is no such law for maintenance. An early marriage 
also leads to early children that cause to mother’s poor health and mother’s mortality. So 
overall, many societal issues emerge from the religious personal laws along with the gender 


inequality. 
CONCLUSION 


“Half of the Indian population too is woman. Women have always been discriminated against 
and have suffered and are suffering discrimination in silence. Self-sacrifice and self-denial are 
their nobility and fortitude and yet they have been subjected to all equities, indignities, 


inequality and discrimination” was said by Justice K. Rama Swamy. 


There are different religions and individual laws as well, which were detailed according to the 
need of specific religion. Religious personal laws have been demonstrated to show 


discrimination with the women. There are notices of numerous prejudicial statutes for the same. 
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In Muslims, the situation of women is terrible, as Muslims take after religious personal laws 
strictly. It can be because of the patriarchal set up and culture of reliance of women on men in 
India. The women themselves consider that it is their destiny to rely upon men. The women 
consider that it is their fate to depend on men. In India, women grow in such a conditioned way 
that they think that men are superior and women are on subordinate position. In India, we have 
various civil laws which cater the gender equality but those laws are not in practice, they are 
just on the sheets of paper. It is rightly said that Religion is a matter of belief; belief is a matter 
of conscience, and freedom of conscience is the bedrock of modern civilization. In a multi- 
religious country like India which has opted for a secular State, it is the right of every citizen 
to elect to be governed by secular laws in matters personal and it is the duty of the State to 
provide an optional secular code of family laws. But the Indian Parliament is adopting an 
ambivalent attitude due to political compulsions. Religious personal laws suppress the women. 
Undoubtedly, the males are in supremacy than the females. So, there should be common 
uniform laws for all religions, so that position of women can be improved. Education is a path 
which can lead to women to equality, because whenever any taboo takes the society into its lap 
then always education play a very important role to pull it from the bottom. Need of the hour 


is to spread awareness and make people realize that men and women have equal status. 
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ADOPTION LAWS IN INDIA: A MISOGYNY ON WOMEN’S RIGHTS 


Revathi Lekshmi R! 


ABSTRACT 


“Adoption requires many acts of faith: the birth mother, that her offspring will find a better life 
elsewhere; the adoptive parents, that he will be able to provide it; the adopted children, that 
the tension between what is and what might have been will be a force of creation, not 


5) 


destruction.’ 


- Meghan Krogh 
Adoption is an important social institution that creates parent-child relationships other than by 
birth, 1.e., through a legal and social process. Adoption has become an inspiring act and have 
much impact on Indian society. India ratified the Convention on Elimination of All Forms of 
Discrimination Against Women? to ensure gender equality under the legislation. Unfortunately, 
women in India under adoption laws continue to suffer discrimination and inequalities. This 
paper aims to highlight the position of women in Adoption Laws in India and how such laws 
affect the rights of women. To achieve the paper's objective, a doctrinaire study has been done 
and the analysis has been noted down. To begin with, the concept of Adoption Laws under 
various personal laws has been covered and aptly described. The current position of women in 
adoption laws is explained. The paper further puts forth and analysed the current situation of 
the Central Adoption Resource Authority concerning women in India. Landmark Judgement 
Malti Roy Chowdhury vy. Sudhindranath’ reiterates the existence of a bias based on gender as 


well as marital status also analyzed in this paper. 


Keywords: Adoption, Hindu Law, Muslim Law, Christian Law, Central Adoption, Resource 


Authority, Adoption Laws in India. 
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INTRODUCTION 


The word Adoption has its roots in the Latin word Adoptare meaning “to choose for oneself” 
or “to choose”. It is an important social institution that creates parent-child relationships other 
than by birth, i.e., through a legal and social process. According to Encyclopedia 
Britannica> “Adoption is an act of establishing a person as a parent to one who is not in fact or 
in law his child.” It is an establishment whereby the child of its genitive family becomes a child 
of anew family through a lawful process. It is a social legal phenomenon, which gives the same 
rights and obligations that exist between the birth parents and the child to the adoptive parents 
and child. This social institution has provided the most essential means of care, protection, and 
development for orphan children who lack parental love and upbringing in a family 
environment. The child will get the identity of his/her adoptive parents in public. The main 
objective of adoption is not only providing parents to orphaned children but also children to 


childless parents. 


India ratified the Convention on Elimination of All Forms of Discrimination Against Women 
often otherwise known as the International Bill of Rights of Women* to ensure gender equality 
under the legislation. Unfortunately, women in India under adoption laws continue to suffer 
discrimination and inequalities. In addition, India ratified the International Covenant on Civil 
and Political Rights’ in order to put its legislation in compliance with its provisions and 
guarantee gender equality. The Committee on the Elimination of Discrimination Against 
Women is the international body responsible for ensuring that the terms of the Convention on 
the Elimination of All Forms of Discrimination Against Women are being followed. Periodic 
compliance reports from India regarding the application of the Convention on the Elimination 
of All Forms of Discrimination Against Women have been provided to this committee. 
Elimination of Discrimination Against Women's periodic report noted that distinct personal 
laws in India discriminate against women from different communities, and India has publicly 
acknowledged this*®. The committee noted that India has not taken any steps to reform their 
personal laws of different religious and ethnic groups and warned that “the Government's 


policy of non-intervention perpetuates sexual stereotypes, son preference, and discrimination 


4 https://www.law.cornell.edu/wex/adoption 

5 https://www.britannica.com/topic/adoption-kinship 

6 1979 

71966 

United Nations, Report of the Committee on the Elimination of Discrimination Against Women, Supp. No. 38, 
A/55/38, 22nd Session 17 Jan-4 Feb 2000 and 23rd Session 12-30 June 2000, General Assembly Official Records, 
New York, 2000 at 8. 
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”° +The other international instrument, the International Covenant on Civil and 


against women 
Political Rights,1966 and the International Committee for monitoring the compliance of the 
Covenant is the Human Rights Committee. In the meeting held on 30" July 1997, the 
committee observed that women in India have not been “freed from discrimination” after 
considering the third periodic report of India'®. Therefore, the Committee on Human Rights 
did not favour continuing such a violation of the human rights of women in India and 
recommended to the Government of India that "efforts are strengthened towards the enjoyment 
of their rights by women without discrimination and those personal laws are enacted which are 


fully compatible with the Covenant.”!! 


The adoption laws in India, therefore, require a closer examination and modification as a step 
towards a gender-just code, not only in accordance with the Indian Constitution but also as per 
the rules of international law. For the purpose of detailed discussion, the author has gone 


through a few literatures on the study. 
Literature Review 


Niraj Meena '’in her paper “Adoption Laws in India: Challenging Existing Law” demonstrates 
the analysis of Adoption Laws in India and the absence of particular adoption law governing 
the adoption of all religions. Also, the author describes the evolution of adoption in the 19th 
Century and different legislations, rulings, and decisions that govern Child Adoption in India. 
The author also portrays the adoptions under different religions in India and made a comparison 
of Adoption laws under Indian Law and English Law. The author further explains that even 
though the adoption laws for Hindus have improved, but still there is unreasonableness in the 


laws and stresses the need to have a Uniform Civil Code concerning adoption. 


13 


Arundhati Banerjee “in her paper “Adoption laws in India” pointed out the concept of 


adoption. The paper mainly focuses on the development of guidelines, legal policies, 


legislation, current challenges, and future trends of adoption in India. The author also describes 


? Supra note 4. 
'0 India's Third Periodic Report (CCPR/C/76/Add.6) was considered at its 1603" to 1606" meetings on 24 and 25 
July 1997 and subsequently adopted at the 1612" meeting (sixtieth session) of the Human Rights Committee. 


'! Supra note 8. 

2 Niraj Meena, “Adoption Laws in India: Challenging Existing Law” (visited on 08/08/2022) available at 
http://docs.manupatra.in 

13 Arundhati Banerjee, “Adoption laws in India” , Vol 10, ISSN 2581-5504, (May 2020), available at 
www.penacclaims.com 
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the modern adoption theory where the concept of adoption is to provide a child to the childless 


and homes and parents to the orphans, destitute, illegitimate children who may be living. 


H. A. Rose'* in her paper “Legitimisation and Adoption in Hindu Law” explain how 
legitimization precedes adoption in primitive law and the applicability of Hindu Law to the 
adoption of a stranger in blood. The author further explains the status of the son and Manu’s 
recognition of the legality of legitimization. Also explains how the son begotten by a Sudra on 


a female slave takes a share of the inheritance. 
Research Objectives 


To understand the issues faced by women under adoption laws in India. 


To study the legislation relating to the subject. 


BN 


To analyze the shortcomings of the legislation. 
4. To suggest changes in the legislative provisions. 


Research Problem 


The status of women under Adoption laws in India is exploited because of patriarchal beliefs 
and norms. Even though changes have occurred to the legislation concerning modifying the 
status of women’s position in Adoption laws, still the presence of gender inequality can be 
identified in the provisions of the Adoption legislation in India. As a result of these 
discriminatory provisions and possibly being misused, and hence, need a legislative 
amendment to make the provisions of the Adoption laws more gender-neutral, transparent, and 


concise. 
Research Hypothesis 


If the legislation is not flexible enough to cope with the changing behaviour of society, it will 


be a challenge in improving the status of women in society. 
Research Question 


1. Whether the provisions of Adoption laws in India are in favour of women. 


'4 https://www.jstor.org/stable/2839605 (visited on 08/08/2022) 
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Research Methodology 


This research follows the doctrinal and analytical method of study with the help of secondary 
data collected from magazines, journals, books, and newspapers. It also uses statutes and case 


laws for study. 
History of Adoption in India and Position of Women. 


The concept of adoption can be recognized for years together. From, the epics like Ramayana 
and Mahabharata, we can trace the idea of adoption. For example, Ramayana mentions that 
Devi Shantha is the adopted daughter of Romapada, given to him by Raja Dhasharatha and 
Mata Kaushalya. In ancient times, adoption makes for some fine daughter-father 
relationships!>. Like Rishi, Kanva brings up a foundling girl as his daughter, later known as 
Satyavathi. King Shanthanu of Hastinapur is another father who adopts the abandoned twins 
Kripa and Kripi which founded in the middle of the woods. Sita, the most famous ‘adopted 
child’ found by the childless King Janak in the field also pointed out the importance of adoption 
and was passionate about the joys of adoption of a girl child. From all these illustrations the 
adoption makes for some fine fathers rather than the position of the mother. Mythology often 
questions everything about the ‘naturalness’ of motherhood. Hinduism is regarded as one of 
the world's most ancient and popular religions!®. Even though girl child adoption was widely 
seen the ancient time, the desire to have a natural-born son is considered to be the basis of 
adoption among Hindus. If a person had no natural-born son, they were allowed to take the son 
of some other person as his own. Sonship was given importance rather than daughterhood due 
to the various religious and secular purposes in the ancient period. The primary objective of 
adoption in the ancient period is to secure the performance of one’s funeral rights and to 
preserve the continuance of one’s lineage. For that, Hinduism believes that sons are the ones 
who help deceased parents’ spirits to escape from hell. The concept of having Putra rather than 
a girl child starts the discrimination against women. In Hindu law, there is a concept known as 
“Pindotakakriyahethu” which refers that in ancient Hinduism, sons were the ones who 
continues the family name. Manu who deprives women’s rights in personal matters also has a 
deep and intrinsic idea and need of having a son by any means. From this point, we can trace 


the discrimination faced by women in their childhood itself from ancient times. 


'S https://www.shethepeople.tv/news/adoption-in-mythology-kavita-kane/ (visited on 10/08/2022). 
‘6 Prachi Dutta, “Gender Inequality and Hindu Personal Laws”, Indian Law Journal, Vol-8, Issue 1, (2007). 
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Adoptions Laws in India 


There is no particular law for adoption in India. Adoption as a legal institution governed only 
by the Hindu religion. The provisions of adoptions are covered under the Hindu Adoption and 
Maintenance Act 1956 which allows Hindus to adopt a child legally.'’ The Act says that any 
person who comes under the definition of Section 2 of the Hindu Adoption and Maintenance 
Act, 1956 can be considered as Hindu and the Act applies to them. Before the enactment of the 
Act, the only objective of adoption is to secure the performance of one’s funeral rights and 
preserve the continuance of one’s lineage. But after the enactment of the Hindu Adoption and 
Maintenance Act 1956, adoption has been the means to restore the family life of a child 
deprived of his/her biological family. Under the Hindu Adoption and Maintenance Act, 1956 
only limited rights were embedded for a married woman to take and give in adoption. Section 
8 of the Act deals with the capacity of a female Hindu to take part in adoption.!* There is a 
clear violation in this section about a woman’s capacity to adopt a child. A married female 
cannot adopt a child unless her husband suffers from any disabilities. But that’s not the case 
for a Hindu husband, he may adopt with the consent of his wife.'? And also some of the 
provisions of the Hindu Adoption and Maintenance Act, of 1956 give fathers a superior right 
in the matter of giving a child in adoption”’. Even though an Amendment was made to curb 
gender-biased provisions from the Act, still women are actively facing discrimination behind 


the laws!. 


Even though the Hindu Adoption and Maintenance Act, of 1956 brought substantial and drastic 
changes in the status of women’s position from time to time, such as adoption by Hindu women, 
eligibility criteria for adoption by unmarries or single girls, etc. still, there are discrimination 
can be seen in the provisions of the Act. The case of Brajendtra Singh v. State of Madhya 
Pradesh” pointed out the prevalent patriarchal norms and beliefs concerning the position of 
women in adoption. Mishri Bai, a disabled lady, was abandoned by her husband not long after 


they were wed. She moved in with her parents, who had given her a plot of land to maintain. 


7 Enacted on 215 December 1956. 

'8 8. The capacity of a female Hindu to take in adoption. —Any female Hindu who is of sound mind and is not a 
minor has the capacity to take a son or daughter in adoption: 

[ Provided that, if she has a husband living, she shall not adopt a son or daughter except with the consent of her 
husband unless the husband has completely and finally renounced the world or has ceased to be a Hindu or has 
been declared by a _ court of competent jurisdiction to be of unsound- mind.] 
https:/egislative.gov.in/sites/default/files/A 1956-78 _O.pdf (visited on 08/08/2022) 

'9 Section 7, Hindu Adoption and Maintenance Act, 1956. 

20 Section 9, Hindu Adoption and Maintenance Act, 1956. 

71 Section 3, The Personal Laws (Amendment) Act, 2010. 

2 AIR 2008 SC 1056: 2008 AIR (SCW) 652: 2008 (1) SCR 593 
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After that, Mishri Bai adopted Brajendra Singh, a son. Her spouse passed away after a few 
years of adoption. After that, a lawsuit was brought against Mishri Bai on the grounds that the 
adoption was invalid since she owned more land than was allowed. Mishri Bai executed a will 
for her adoption before she passed away, including the factum of adoption. The son claimed 
that because they were no longer living together, their marriage had been dissolved. However, 
the Supreme Court ruled that there was no divorce and that she was only the adoptive mother 
since she was the deceased husband's wife and the person to whom the adoption was made, not 
the adoptive mother in her own right. So, under the Act, Mishri Bai could not adopt the child. 
From the case itself, it was clearly shown the discrimination faced by the woman on her 
adoption rights and the prevalence of gender stereotypes. In Malti Roy Chowdary v. 
Sudhindranath*? Majumdar gender-biased embedded in Section 8 of the Hindu Adoption and 
Maintenance Act, 1956 with respect to the rights of a married woman to adopt a child was 
challenged. when a married woman adopted a child in the presence of her husband, who made 
no objections, while they were both present. When the legality of the adoption was questioned, 


the court decided that even if the husband agrees, the wife cannot adopt while he is still living”*. 


The Hindu Adoption and Maintenance Act, 1956, was amended by the Personal Laws 
(Amendment) Act, 2010, which allowed married women to adopt a child with the consent of 
their husbands and allowed his consent to be dispensed with the incapacities specified in the 
Act, but the law is silent in the situation where a married woman adopts a child without her 
husband's and whether a Hindu male leaves behind him his widow and a widowed daughter in 


law, whether both widows can adopt. 


Apart from the Hindu Adoption and Maintenance Act, of 1956, there is no personal law that 
allows people belonging to other religions to adopt a child legally. Muslims and Christians do 
not acknowledge the concept of adoption and their law of inheritance and succession does not 
acknowledge the adopted child as an heir. If they desire to adopt a child, they can approach the 
tribunal under the Guardians and Wards Act, of 1890 but there only exists a relationship 


between the guardian- ward not a parent-child relation. 


Under the Juvenile Justice (Protection and Care) (Amendment Act),2006 which is a child- 


centric secular law, any person can adopt any number of children subject to the satisfaction of 


3 AIR 2007 Cal 4, (2007) 1 CALLT 323 HC 10, AIR 2004 SC 3974. 
4 Kusum, “Gender Bias in Adoption Law: A comment on Malti Roy Chowdhury v. Sudhindranath Mujumdar’’, 
Journal of the Indian Law Institute, Vol. 49, pp. 76-80, (2007) 
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the Court irrespective of their gender, marital status, or religion. Even though the Act ensures 
a gender-neutral law of adoption for all Indians, still women face discrimination when a home 
study is conducted by an authorized person under the Central Adoption and Resource Authority 
which is a central nodal agency monitoring the implementation of the Act. The women faced 
so many struggles and discrimination during the home study for adoption and most of the time 
their rights were violated by asking questions that likely affected their dignity and capacity to 


take part in adoption. 
CONCLUSION AND RECOMMENDATIONS 


India is undoubtedly a secular nation where people of all religions can enjoy a variety of 
personal laws. However, personal laws relating to marriage, succession, adoption, etc. can 
expose glaring gender bias and discrimination against women. In conclusion, it can be claimed 
that in India, personal laws continue to have the greatest impact on the lives of millions of 
women from all communities. However, despite numerous initiatives under international 
agreements and the revision of national laws to ensure gender equality, women are still subject 
to discrimination and unequal treatment, particularly regarding marriage, divorce, adoption, 
custody, and the right to own and inherit property. Therefore, a uniform civil code is essential 
for the safeguarding of the oppressed, the affirmation of national unity and solidarity, the 
protection of Indian women's human rights despite their affiliation with a particular religious 
community, and, besides that, for trying to bring national laws into compliance with the legally 
binding provisions of international law found in the various international human rights 


instruments that India has already ratified. 
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A NEW LIFESTYLE WITHOUT MARRIAGE - A SOCIO-LEGAL PERSPECTIVE 


Rohith S B* 
Harish Kumar A G** 


ABSTRACT 


Family is the basic unit of society. Marriage is an important social institution and it is a 
traditional ritual followed in India since the Vedic ages. It is not only the union of a man and 
woman but also a link between their families. Since globalization, there is a lot of change in 
the social structure in Indian society. The present generations are now beginning to adopt the 
emerging western culture. One such concept is Live-in relationships. A live-in relationship is 
simply defined as a domestic cohabitation between an adult couple who are not married. In this 
dynamic era, such relationships are being accepted with changing social norms and values. 
‘Live-in relationships are considered a stress-free companionship without any legal 
obligations, responsibilities, or liabilities. The idea behind such a relationship is to check their 
compatibility in the long term. It is considered taboo in India as it goes against the sanctity and 
sacredness of marriage. The concept of live-in relationships is not socially accepted in India. 
Earlier, it was not recognized by the law until the judgment passed by the Supreme Court of 
India in the case of S. Khushboo vs Kanniammal & anr case. It was held that a live-in 
relationship between two adults without formal marriage cannot be construed as an offense. 
The court also observed that there was no law prohibiting live-in relationships or premarital 
sex. It is only considered immoral in the eye of society. In the eyes of the law, a Live-in 
relationship is not a criminal offence and hence it is not illegal. The courts have interpreted that 
live-in relationship is covered under Article 21 of the Constitution of India which guarantees 
right to life and personal liberty. Although the judiciary has attempted to recognize live-in 
relationships through various judgements, there is no specific legislation in India to regulate 
such relationships. Guidelines pertaining to maintenance, property, legal status of a child have 
been issued through various judgements passed by the Supreme Court. However, there are 
some grey areas which requires some attention like registration of such relationships, cultural 
issues, adoption, property rights, will and gift rights, LGBT community, etc. In this article, the 


origin, legal and sociological issues, need for regulation, drawbacks of Live-in relationship will 
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be discussed. Also, the current scenario related to live-in relationship including judicial and 


social response towards it will also be discussed. 
Keywords: Marriage, Live-in relationships, property, maintenance, child rights, cohabitation 
INTRODUCTION 


India is well known for its various diversities in tradition, culture, religion, caste, etc. There 
was no culture of live-in relationship. In the modern era, India is gradually opening to accept 
some of the western culture, one amongst it is the idea of live in relationship. Marriage is 
considered as a sacrosanct institution which is a traditional ritual followed in India since the 
Vedic ages. Live-in relationship is considered a taboo as it goes against the sanctity and 
sacredness of marriage. It is a partnership in which an unmarried couple live together to 
maintain a long-term relationship equivalent to a marriage. “Live-in relationships are a walk in 
walk out kind of relationship. There are no strings attached to this relationship as it is free from 
any legal bond between the couples’”*. In simple words, live-in relationship is a relationship 
where two people decide to live together like husband and wife without marriage. It can be 
between hetero-sexual persons or homo-sexual persons. There are no proper statutory 
provisions to regulate such relationships. The judiciary, however, has made some attempts to 


regulate them through judgments. 
LIVE-IN RELATIONSHIP: AN INDIAN PERSPECTIVE 


Though the idea of Live-in relationship developed in India after the influence of western 
culture, similar kinds of relationships were practiced in some parts of India. In Gujarat, “Maitri 
karar” was a friendly contract where people from opposite sex would enter into an agreement 
to be friends, live together and look after each other. A similar custom “Nata paratha” was 
followed in Rajasthan and Madhya Pradesh which allows a man to have live in relationship 


with a married woman. 
The legal standing of live-in relationship in India 


The idea of Live in relationship is considered immoral by the society, and it is not illegal in the 
eyes of the law. Though there is no substantive law, the Indian judiciary has been proactive 


while deciding cases on live-in relationships. The courts interpret that protecting an 


> Savi Saini, “Live in Relationship in India”, Journal of Advances and Scholarly Researches in Allied Education 
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individual’s choice, their freedom to choose a life partner, their integrity, respect, and right to 
dignity are guaranteed under Article 21 of the Constitution of India. The Supreme Court of 


India has also pointed out that living together is part of right to life and it cannot be held illegal. 


In Revanasiddappa v. Mallikarjun,> Justices G.S. Singhvi and A.K. Ganguly observed that Law 
takes time to articulate such social changes through the process of change. Therefore, in a 
changing society, laws cannot be static. Looking at the history of the development of Hindu 
law, it is clear that it was never static but changed from time to time to meet the challenges of 


changing social patterns in different eras. 


In A. Dinohamy vy. W.L.Blahamy* in 1927, the Privy Council held that when a man and a 
woman are shown to have lived together as husband and wife, the law presumes that they did 
so by valid marriage and not by concubine, unless clearly proven to the contrary. Giving legal 
recognition to a couple who were living 50 years in a live-in relationship, the supreme court in 
the case of Badri Prasad v. Director of Consolidation*, has observed that "Law leans in favor 


of legitimacy and frowns upon bastardy". 


In the case of Payal Sharma v. Superintendent, Nari Niketan®, the Allahabad High Court opined 
that it is not illegal for a man and woman to live together without getting married. It may have 


been regarded as immoral by the society and not by law. There is a difference to it. 


In the case of Lata Singh v. State of U.P. & Anr’., it was observed that even though live-in 
relationship between two consenting adults is perceived as immoral, it does not amount to any 


offence. A major girl is free to marry or live with anyone she likes. 


In S. Khushboo v. Kanniammal®, it was held by the Supreme Court that live-in relationships 
are permissible and the act of two adults living together cannot be considered illegal or 
unlawful. With the above-mentioned judgements passed by the judiciary, live in relationships 


are considered legal in India. 


3 (2011) 11 SCC 1. 

4 AIR 1927 P.C 185 
51978 AIR 1557 

® AIR 2001 All 254 
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Legal acknowledgement in the Protection of Women from Domestic Violence Act, 2005 


The Protection of Women from Domestic Violence Act (hereinafter PWDVA) was the first 
legislature to acknowledge live-in relationships in India by giving rights and protection to those 


females who are not lawfully married but are in a relationship with a male under a same roof. 


Domestic Relationship is defined under Section 2(f) of the Domestic Violence Act, 2005. 
Domestic relationship are those who live together or live together in a common household if 
they are related by blood, marriage, or relationship in the nature of marriage, adoption, or 
families living together as a common family. It is also defined as a relationship between two 


people who had family”. 


The court interprets the expression of ‘relationship in the nature of marriage’ by connecting it 
to live-in relationships. The PWDVA contains provisions to justify cohabitation and give 
women fundamental rights to protect themselves from every kind abuse or offense like bigamy, 


adultery, etc. 


In the D Patchaiammal vs D Velusamy ' case, the Supreme Court issued some conditions to 


be fulfilled by the women in such relationships to be benefitted under the PWDA: 


“+ Age: 
The couples must have attained the majority age to be married. In Payal Sharma vs Superindent 
Nari Niketan, the Allahabad court stated that a major girl has right to go and live with anyone 
without any marriage if they wish so. In NandaKumar vs State of Kerala'', the Kerala High 
Court held that an adult couple could be in a live-in relationship even if the man’s age is below 


the legal age for marriage(21years). 


** Duration of period of relationship: 
Under section 2(f) of the Domestic Violence Act, 2005 the expression ‘at any point of time’ 
which means a significant and reasonable period of time to maintain and continue a relationship 


which may vary from case to case, depending upon the factual situation. 


As cited earlier, in Badri Prasad vs Dy.Director of Consolidation’, the Supreme Court 


recognised live-in relationship and gave validity to 50year cohabitation. Justice Krishna Lyer 


° Section-2(f) of the Domestic Violence Act, 2005 
10 ATR 2011 SC 479 

'’ ATR 2018 SC 2254 

2.1978 AIR 1557 
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held that when partners have lived together as husband and wife for a long time, there is a 
strong presumption in favor of marriage. Though the presumption is rebuttable, burden lies on 


the person who seeks to deprive the relationship of its legal origin. (Anuja Agrawal, 2012) 
The indicators of Live -in-relationship 


** Pooling of Resources and Financial Arrangements 
Financially supporting each other or one of them, sharing a bank account, acquiring property 
in joint name or wife's name, long-term investment in a company, separate stock name or long- 


term ownership of joint stock names may be a guiding factor. 


“* Domestic Arrangements 
The transfer of responsibility for taking care of household chores, such as managing the 
household, cleaning, cooking, and maintaining the home, especially to women, is an indication 
of a relationship such as marriage. 

“* Sexual Relationship 
Marriage-like relationships are those that provide not only pleasure but also emotional 
intimacy, the birth of children, emotional support, companionship, material affection, and care. 

“* Children: 
Having children strongly indicates a marriage-type relationship. Therefore, both parties intend 
to maintain a long-term relationship. Shared responsibility for their development and support 
is also a strong hint. 

“* Socialisation in Public 
Holding out to the public and socialising with friends, relations and others, as if they are 


husband and wife is a strong circumstance to hold the relationship is in the nature of marriage. 


** Intention and Conduct of the Parties 
Common intention of parties as to what their relationship is to be and to involve, and as to their 
respective roles and responsibilities, primarily determines the nature of that relationship. 


Merits and demerits of Live-in-relationship 


** Both people get to know each other, their habits and they will check the compatibility 
of their relationship. If they figure out that they are not compatible, they easily move 


on. 


“* For married couple, if there is any dispute they file for divorce under the Family Court. 


In live-in relationship, the parties can simply walk out of that relationship. 


ISBN: 978-93-95054-65-2 182 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 
“* It can be a way to check whether the couples can take responsibilities or not. 
“* There is no external pressure from their families in live-in relationship. 
“* The couple can check out their trust and bonding level with each other. 
“* It is viewed by some people as a way to build ‘unity in diversity’. 
However, 


** The couple undergo mental pressure as the society doesn’t accept the concept of live- 


in relationship. 


“* Although the courts have considered the child born out of live-in relationship as 
legitimate, the child suffers from mental stress. They do not get to enjoy childhood as 


any other child born out of wedlock. 
«* There is no commitment between the parties in some relationships. 
“* The couple have no support from their families. 


Legal issues involved in Live-in-relationships 
I) Women’s right to maintenance in live-in relationship: 


On the basis of recommendation by the Malimath Committee Report 2003, certain amendments 
were made to Section-125 of CrPC,1973. As per the amendment, the definition of wife under 
this section also included a woman who was living with a man for a reasonably long time under 
a same roof. This guaranteed the woman that her financial needs would be taken care by her 
partner in case she was not able to maintain herself or if the relationship got alienated. In 
Chanmuniya vs Chanmuniya Kumar Singh Kushwaha'*, the Supreme Court held that women 


in live-in relationships are equally entitled to get maintenance same as legally wedded wife. 
IL) Legitimacy of children born out of live-in relationship: 


Before 2010, child born out of a live-in relationship were considered illegitimate. It was held 
by the Supreme Court in the case of SPS Balasubramanyam vs Suruttayan, that if a man and 
woman have cohabitated under same roof for a long period, it will be presumed under Section 
114 of Indian Evidence Act,1872 that the child is legitimate. Section 16 of Hindu Marriage 
Act,1955 and Section-26 of Special Marriage Act, 1954 provides legitimacy to children born 


out of live in relationship. 


32011) 1 SCC 141 
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In Tulsa vs Durghatiya", it was held that for a child to be legitimate, the parents must have 
cohabited for a long period of time for the society to recognize them as couple. They shouldn’t 


be in a “walk-in and walk-out” relationship’. 
III Children’s right to maintenance in live-in relationship 


Section 125 of CrPC,1973 provides maintenance to both legitimate and illegitimate children 
until they attain the age of majority. They are entitled to claim even after attaining majority if 


they are unable to maintain themselves. 
IV Children’s right to property in live-in relationship 


The child born out of live-in relationship is considered legitimate. The court has to ensure that 
any child born after a reasonable time in a live-in relationship is not denied the right to inherit 
as guaranteed under Article-19(f) of the Constitution of India. This was held by the Supreme 


Court in the case of Revanasiddappa v. Mallikarjun 
V Custodial right to mother 


As per section 6 of Hindu Minority and Guardianship Act, 1956 states that father is the natural 
guardian of a minor legitimate child. The mother will be the natural guardian in the absence of 
the father. Under section-6(b)!°, it indirectly deals with custodian rights to the mother in case 


child is born out of live-in relationship. 
Other Issues and difficulties encountered in live-in relationship: 


a) Societal and Moral Acceptance 
Live-in relationship is considered a taboo in the Indian society. Even the parents would be 
against such relationship. The idea of premarital sex is seen as a violation of societal ideas. 
Most couples maintain their live-in relationship a secret. It in turn raises a lot of consequences 
in the future. They conceal it to their parents, friends, family and in an event of trouble, they 
don’t have anyone to share their problems with. The psychological stress on the couple would 


be higher in case of any unfortunate event. 


Finding a house is a tough bet for such couples. Many peoples don’t rent their house to 
unmarried couple. Even if they get a house they are rejected by their neighbor, their society, 
'4 (2008) 4 SCC 520 
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etc. A fact that they are unmarried makes a lot of negative impact on the couple by the society. 


In such circumstances, the couples lie about their marital status. 


b) Cultural issues 
As we know, marriage is an important traditional social institution in India. The idea of live-in 
relationship is totally against the culture. This concept evolved due to the impact of 
globalization. As India is a secular country, there are different personal laws for different 
religion. Inter-faith marriage is governed under Special Marriage Act, 1954. But no substantive 
law or customs governs live-in relationship for both inter-faith and same religion live-in 


relationship. It must be given more emphasis as to the legal consequences of such relationship. 


c) LGBT Couple 
There are no laws related to same sex marriage. The society is unwilling to accept LGBT or 
same sex relationship. In case LGBT live-in relationship, there is certainly no provision or 
judgments regarding the same. The Supreme Court by liberal interpretation have 


decriminalized consensual same sex intercourse by repealing section-377 of Indian Penal Code, 


1860.!” 


d) Gender biased 
The PWDVA, 2005 gives maintenance, property rights to a woman who is living together for 
a reasonable time with a man akin wife. But it doesn’t give protection for men and LGBT 
couple. In most cases, men are charged with sexual abuse and taking advantage of female 


partners, etc. In such cases, there is no provision for men to favor them. 


e) Property Rights related to LGBT & Anti religion community 
At present, under Hindu law, child born out of live-relationship is given inheritance rights only 
over self-acquired property and not ancestral property. There are no provisions for any such 
rights to the LGBT couples. Without proper, regulation, it may lead to rise of criminal battles 


in family over the property issues. 


f) Challenges for the couples 
Successful cohabitation of Indian couple depends on how they handle the financial stress. In a 
live-in relationship, one partner may invest all the savings and another may abstain from doing 


so. This may lead to a financially abusive relationship. 


7 Navtej Singh Johar vs Union of India, AIR 2018 SC 4321 
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As live-in relationship is viewed as a contract of living together (Walk in & Walk out), either 
party can renew or terminate the agreement with or without the consent of another. Therefore, 


the couple cannot complain of infidelity or immorality. 


If the relationship is kept a secret, either party may have to undergo a lot of mental stress in 
case of any unfortunate incident like break-up. Some view it as advantage as it allows a person 
to walk out at any time they wish. The stress of such act will be experienced by the party. If 
the relationship is made public, the aftermath of going separate will be very much hurtful. The 


society, family all will look down on them. 


In case of unplanned pregnancy, there are a lot of issues between the partners. The couples 
mutually decide to abort the pregnancy. Under Indian law, a woman is entitled to decide on 
abortion when she is in live-in relationship. If the couple decision isn’t mutual, it may lead to 


dispute between the two. 
Why codified law is necessary? 


In India, there is no substantive law to govern live-in relationship and its legality. Legal 
definition for the term ‘live-in relationship’ is not provided under any statutes. The Judiciary 


has viewed live-relationships as a legitimate form of relationship through various judgements. 


As the live-in relationship is not registered or there is no valid proof that the couple were living 
together, it poses a great issue to both the parties. Woman can’t claim maintenance and the 
legitimacy of the child born out of the relationship will be a question. In the modern world, 
most couples just enter into live-in relationship only to have premarital sex. They do not want 
to feel responsible for their actions. They want a stress free life. On the happening of an 


unfortunate event, they struggle as to what to do next. 


The Parliament of India should enact a separate statute to govern live-in relationship. The 
courts can’t always bring the concept within the purview of the existing laws. It will be 
overburden for the functioning of the Courts. Marriage between parties has to be registered. In 
the same way, the people who are to be involved in live-in relationship have to be registered. 
This makes both the parties responsible, liable for any happening or mishappening during the 
relationship. This will also help the court to decide on the most legal issues faced arising out 


of live-in relationship. 
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CONCLUSION 


The trend and concept of live-in relationship has been increasing in India in this period. The 
judiciary has recognized live-in relationships through various judgements and the society is not 
evolved to accept such relationships. People view this as unethical but immoral can’t be a 


hindrance to ensure the Fundamental Rights guaranteed by the Constitution of India. 


One can’t determine whether live-in relation is good or bad because it depends upon the 
couples’ intention and other factors. There must be a Specific legislature enacted to govern 
live-in relationship. Such act should be unambiguous and decide the rights, liabilities of 
persons, child born out of such relationship, property rights, maintenance rights, etc. The Act 
must not provide protection to all live-in relationship. For to get protection, they have to fulfill 
basic conditions issued by the Supreme Court. In this present age, live-in relationship is used 
as tool for having premarital sex. Youngsters do not want to undertake responsibility or liability 
arising out of marriage. In such relationships, either party will get affected. Those legal 
consequences must be met with by the statute. There must be awareness among live-in couples 


regarding the legal consequences arising out of such living arrangement. 
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ABSTRACT 


Adoption is a process that impacts the life of a child and the adopted parents. Great 
implications are being placed on the concept of adoption. The main criteria for adoption should 
always be the welfare of the children. In India, adoption is governed by personal laws and every 
religion has its own rules and regulations for adopting a child. The Juvenile Justice (Care and 
Protection of Children) Act, 2015 Section 2(2) mentions the procedure of adoption in which a 
biological child of one set of parents becomes the child of one set of parents or a single parent. 
As adoption is common for all human beings it should also consider the LGBTQ+ community 
which is large, the count reaches 2.5 million according to government estimates. Even though 
the strength of the LGBTQ+ community is huge in number, it is always been a victim of our 
social stigma and it always leads to discrimination. The decriminalization of Section 377 in 
2018 was widely celebrated as a ray of hope for uplifting the condition of the community in 
our Indian society. But even after four years, the community struggles for each and every basic 
right such as marriage and adoption. In 2019, a plea review seeking rights for marriage, 
adoption, and surrogacy for the whole community was dismissed by the Supreme Court. While 
there is no bar on adoption by single people of the LGBT community, the law of the land is 
adverse to adoption by same-sex couples. The legislature has however failed to pay attention 
to the civil rights of same-sex couples who would want to adopt children and enjoy family life. 
According to a UNICEF study, there are 29.6 million orphaned and abandoned children in 
India which is a low adoption rate. However, same-sex couples who are willing Sto adopt are 
still deprived of their adoption rights in the country. This article will discuss the need for 


granting the right to adoption to same-sex couples in India. 


Keywords: Adoption, Discrimination, Constitution, LGBTQIA+ 
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INTRODUCTION 


From a social perspective, "family" is a group of persons united by marriage, blood, 
or adoption, constituting a single household and interacting with each other. In India, every 
right is provided only to heterosexual couples and distinct homosexuals. However, when it 
comes to same-sex relationships, they can only enjoy the right of companionship through live- 
in relationships; they cannot get married, adopt, or even have a child through surrogacy. 
According to Section 2(2) of the Juvenile Justice (Care and Protection of Children) Act, 2015 
(“JJ Act"), “adoption means the process through which the adopted child is permanently 
separated from his biological parents and becomes the lawful child of the adoptive parents with 


all the rights, privileges, and responsibilities that are attached to a biological child.” 


India has a LGBTQIA+ community with a population of 2.5 million, according to government 
estimations. Even though the strength of the LGBTQIA+ community is huge, it has always 
been a victim of social discrimination. The decriminalisation of the harmful Section 377 in 
2018 was widely celebrated and gave a ray of hope for uplifting the condition of the community 
in our Indian society. But even after two years and in a much more developed society, the 
community struggles for fundamental rights such as marriage and adoption. In 2019, a review 
plea seeking marriage, adoption, and surrogacy rights for the community was rejected by the 
Supreme Court. While there is no bar on adoption by a single person in the community, the law 
restricts same-sex couples from adopting. Even though one of the same-sex couples can adopt 
as a single parent under existing laws, this deprives the other partner of any legal rights over 
the child. Without these rights, the complete understanding of ‘family’ is incomplete. Even 
after the decriminalisation of Section 377, the majority of people deny this right and 
discriminate against the community. It’s been four years since Navtej Singh’s judgement! 
decriminalised same-sex love. Despite the progressive stance of the High Court, Indian society 
and legislature are far from taking further steps to normalise same-sex love and non-binary 
genders. This Article will discuss how the current Indian adoption policies exclude same-sex 
couples. While acknowledging the situation in other commonwealth countries where LGBTQ 
couples have equal adoption rights as heterosexual couples, this paper will also analyse India’s 


stance and steps to overcome such archaic notions. 


' Navtej Singh Johar v. Union of India, (2018) 10 SCC 1. 
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Adoption Laws in India 


Adoption in India is governed by the Hindu Adoptions and Maintenance Act, 1956 [“HAMA”] 
and the Juvenile Justice (Care and Protection) Act, 2015 ["JJ Act"]. Under HAMA, Hindus, 
Buddhists, Jains, and Sikhs can adopt. While stating the capacity for adoption, Sections 7 and 
8 of HAMA use the words “husband” and "wife,” which implies that the Act does not recognise 
adoption by same-sex couples. Moreover, capacity for adoption is explained for Hindu males 
and Hindu females, and therefore, there is a grey area regarding the application of such laws to 


third-gender couples. 


The JJ Act provides the option of adoption to any person regardless of religion, with the criteria 
being through the Central Adoption Resource Authority (“CARA”). CARA is the apex 
controlling body in adoption matters under the Ministry of Women and Child Development 
and has framed the Adoption Regulations, 2017 ("AR"), which lays down the rules and 
guidelines for adoption programmes in the country. The eligibility of prospective adoptive 
parents (“PAPs’”) is discussed under Section 57 of the JJ Act and Regulation 5 of AR. One of 
the requirements states that “no child shall be given in adoption to a couple unless they have at 
least two years of stable marital relationship”. Since same-sex marriages are yet to be 
recognised in India, it is not possible for same-sex couples to establish two years of stable 
marital relationships, which renders them ineligible to be PAPs. The societal stigma associated 
with such relationships further discourages the authorities from granting adoption to such 


couples.” 
Current Status of Same-Sex Relationships 


After Navtej Singh’s judgement, Section 377 of the Indian Penal Code got decriminalised in 
so far as consensual sexual conduct between adults of the same sex is concerned. However, the 
fight for legal and social acceptance is still going on. This is because they do not have the 
privilege of fundamental civil rights like marriage, maintenance, adoption, succession, and 
other economic benefit schemes available only to married couples. While adjudicating the 


Navtej case, Justice Chandrachud observed: “Constitutional morality requires that all citizens 


> Shubhangi Singh, " Adoption by same sex couples in India: A Right long overdue, JRALR, www. iralr.com, Last 
visited 2nd March 2023. 
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have a closer look at, understand, and imbibe the broad values of the Constitution, which are 


based on liberty, equality, and fraternity.*” 


By doing so, the Court insinuated that people from the LGBTQ community would get equal 
constitutional rights. Moreover, there’s scope for expanding their civil rights in the future. But 
then again, if we look at today’s scenario, the law is still discriminatory, depriving them, 


especially, of family rights. 


Recently, the Central Government opposed the Public Interest Litigation* for same-sex 
marriage, stating that marriage is essentially a socially recognised union of two persons, 
socially accepted and regulated either by uncodified personal rules or codified statutory laws. 
However, same-sex marriage is neither recognised nor accepted in any uncodified personal law 
or any codified formal law. The Centre also stated: “In our world, marriage inevitably relies on 
age-old traditions, rituals, activities, cultural ethos, and social norms, notwithstanding the 


constitutional approval of the relationship between a biological man and a biological woman.” 


When the Central Government is still reluctant towards same-sex marriages, how can we 


expect society to be forbearing? 


In a recent interview with The Hindu, Dr. Sahil Kumar, Senior Resident, Department of 
Pharmacology, Maulana Azad Medical College, spoke openly about his struggles as a gay 
doctor. He stated, “For someone who is ‘homosexual’, the sense of belonging is often missing. 
They go through forms of bullying, and people are afraid of being close to them as if it is a 
disease they will catch. While there is increased awareness and people have begun to accept 


996 


‘homosexuality’ as a concept, accepting your child as gay is still difficult”®. This statement 


typifies how Indian society struggles to overcome colonial morality, which draws significance 
from the binary. Due to these societal norms and narrow-mindedness, it gets difficult for the 


LGBTQ community to visualise themselves. 


3S. Aatif, "Navtej Singh Johar and the curious case of same sex marriage”, Legal Service India E journal, 
https://www.legalserviceindia.com, Last visited 2nd March 2023. 

4 Abhijeet Iyer Mitra v. Union of India, CM Appl. No. 22554/2020. 
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Demand for Adoption Rights for Same-Sex Couples 


In India, adoption comes under the Hindu Adoption and Maintenance Act, 1956, the 
Guardianship and Wards Act, 1980, and the Juvenile Justice (care and protection of children) 


Act, 2000. 


Under Hindu Adoption and Maintenance Act, 1956’, only married people or single male or 
single female, governed by Hindu laws, can adopt. Further, those from other religions, like 
Muslims, Christians, Parsis, and Jews, can become guardians under the Guardianship and 
Wards Act, 1980.When it comes to the Juvenile Justice (care and protection of children) Act, 
2015, one can adopt irrespective of religion®. Provisions for the same are laid in Adoption 
Regulations, 2017, framed by Central Adoption Resource Authority (“CARA”), a statutory 
body under the Ministry of Women and Child Development. This law does not deliberately 
prohibit people of same-sex from adopting. Still, it makes only married couples having at least 


two years of stable marital relationship eligible for adoption’. 


Evident from these regulations, marriage is a prerequisite for adoption in most cases. 
Nonetheless, since laws do not concern themselves with same-sex marriage and the Centre is 
disinclined to accept same-sex marriage, it’s a task for such couples to adopt.The only option 
they have then is adopting under one of the partner’s names. The same could further intricate 
matters related to custody and maintenance. There’s no evidence to show that same-sex couples 
are in any way inferior in parenting to heterosexual couples. On the contrary, recent research 
has indicated that children raised by same-sex couples are likely to outperform children raised 


by heterosexual couples at an academic level'®. 


The purpose of adoption is for children to get an amicable environment and family, which 
allows for their emotional and physical growth. Therefore, the main concern here should be 
whwther the child will get a healthy environment or not.The essential requirement for any child 


is to have loving parents irrespective of their gender. 


7 Hindu Adoption and Maintenance Act 1956, section.7 and section 8(c). 

8 Juvenile Justice (care and protection of children) Act 2015, section 58(1). 

° Adoption Regulations, 2017, section 5(3). 

0 Deni Mazrekaj, Kristof De Witte, and Sofie Cabus, School Outcomes of Children Raised by Same-Sex Parents: 
Evidence from Administrative Panel Data, AMERICAN SOCIOLOGICAL 
REVIEW. https://journals.sagepub.com, (last visited on Feb 23,2023). 
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Constitutional Perspective 


The abovementioned Acts violate Articles 14, 15, and 21 of the Constitution of India. Article 
14 guarantees the right to equality before the law and equal protection of the law to every Indian 
citizen. It is a fundamental right that is part of the basic structure of the Constitution. Article 
14 aims to strike arbitrariness out of state action because any arbitrary action must necessarily 
involve the negation of equality. The discrimination between married and unmarried couples 
for the purpose of adoption does not pass the classification test and is arbitrary, as classification 
is unjust, unfair, and unreasonable in nature. Moreover, there is no rational nexus that can be 
achieved by discrimination between different-sex and same-sex couples on the basis of their 
sexual orientation, as there is no evidence to show that same-sex couples are in any way inferior 
in parenting as compared to different-sex couples. Research shows that having LBTQIA+ 
parents does not affect a child at all, and in fact, children brought up by same-sex parents 


perform better during both their primary and secondary education. 


Article 15 prohibits discrimination on the basis of "sex,” which includes discrimination on 
grounds of sexual orientation as laid down in the case of National Legal Services Authority v. 
Union of India’. Therefore, the right to adoption of same-sex couples is protected under Article 
15, as no discrimination can be made against them because of their sexual orientation, and they 


must be granted adoption rights like different-sex couples. 


Article 21 protects life and individual liberty, which includes the right to live with dignity as 
laid down in K.S. Puttaswamy v. UOI ’”. In the case of Navtej Singh v. UOI, the court referred 
to a Canadian case that stated that human dignity is harmed when unfair treatment is meted out 
based on personal traits or circumstances that do not relate to individual needs, capacities, or 
merits. It was also held that the LGBT community has the same human, fundamental, and 
constitutional rights as other citizens do, as these rights are inherent natural and human rights, 
and the people of the community should not be given step motherly treatment on the pretext of 
social morality. The disenfranchisement of adoption by same-sex couples harms the dignity of 
the people in the community as it is based on their sexual orientation, which does not relate to 


their capacity or merit as prospective parents!°. 


'! ATR 2014 SC 1863. 

2 AIR 2017 SC 4161. 

3 Rhythm kalra, "How far are we from granting adoption rights for same sex couples in India? " 
Academike,www.lawctopus.com, Last visited March 2 1, 2023. 
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The Case of Suresh Kumar Koushal"* and the Beginning of Economic Rights for Homosexuals, 
However, the problem with the judgement of the Delhi High Court was the defunct provision 
under Section 377. The Supreme Court, in its judgement, categorically specified that this matter 
shall be decided by Parliament. There was much hue and cry about this for many years, which 


was finally put to rest in the year 2018. 


December 10th is celebrated as Human Rights Day. Ironically, on December 11, 2013, a 
liberating and internationally acclaimed judgement of the Delhi High Court was reversed by 
the Honourable Supreme Court of India after 4 years. The judgement by the Delhi High Court 
delivered on July 2, 2009'°, though welcomed by the public at large, was much criticised by 
the legal fraternity, claiming that it was unlawful under Section 377. The Supreme Court, on 
appeal, reversed the decision, saying that it was against the erstwhile provision under the Indian 


Penal Code. 


However, the problem with the judgement of the Delhi High Court was the defunct provision 
under Section 377. The Supreme Court, in its judgement, categorically specified that this matter 
shall be decided by Parliament. There was much hue and cry about this for many years, which 


was finally put to rest in the year 2018. 


Comparison with other Commonwealth Countries 


“Out of the 53 countries in the Commonwealth a loose association of countries!®, most of them 
former British colonies, 36 have laws that criminalise homosexuality”'’. In England, the 
Adoption and Children Act, passed in November 2002'°, interpreted ‘couples’ as two people 
living as partners in an enduring family relationship, irrespective of their sex. In Scotland, the 
Adoption and Children (Scotland) Act 2007!’ received royal assent in January 2007, allowing 
same-sex couples north of the border to adopt children jointly. Finally, in 2013, Northern 
Ireland's laws get amended, allowing same-sex couples to adopt, making it legal nationwide in 


the United Kingdom. 


4 Suresh Kumar Koushal and Anr. y. Naz Foundation, (2014) 1 SCC 1. 

5 Naz Foundation v. Govt. of NCT, Delhi, 160 DLT 277. 

° "How you can support LGBT rights around the world",LGBT History month, https://www.|gbthistory.org.uk, 
Last visited 2nd March 2023. 

7 Reality Check Team, Homosexuality: The countries where it is illegal to be gay, BBC NEWS, 
https://www.bbc.com, (May 12, 2021). 

8 Adoption and Children Act 2002, Section 144(4)(b). 

° Adoption and Children (Scotland) Act 2007, Section 29.. 
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If the country that per se introduced these stringent laws in the first place can adopt progressive 
legislation, why can’t India? Being one of the commonwealth countries, Canada introduced its 
first provision in 1996, allowing the adoption of children by same-sex couples in British 


Columbia, and later made it prevalent in all provinces by 2011. 


Even Australia has been allowing adoption by same-sex couples in some of its territories since 
2002. The Northern Territory, the only region that was willing to do so, also allowed it through 
the Adoption of Children Legislation Amendment (Equality) Bill 2017. 


Many countries worldwide have circumvented their archaic beliefs to provide their citizens 
with the human rights they deserve. But considering India’s situation, it looks like we have a 


long way to go, as even same-sex marriage isn’t yet recognised. 
Issue of Adoption and Homosexual Couples 


The Honourable Supreme Court of India, through its judgement in Navtej Singh Johar, has 
succeeded in breaking through the glass ceiling and upholding individual freedoms to a great 
extent. However, this judgement has its own flaws. In my view, it was an incomplete 


judgement. 


The law of adoption in India is governed by personal laws, and there are secular laws as well 
that guarantee this right to individuals. However, none of these laws recognise the right of 
homosexual couples to adopt a child. Since the 'best interest’ of the child is the prime concern 
when dealing with adoption, the sexual orientation of the couple shouldn't bother adoption 


agencies, provided it will not have a negative impact on the child's development. 


Hence, this is an area that now needs to be taken care of, and the judiciary or legislature must, 
via an order or direction or some legislation, respectively, recognise this right of homosexual 


couples. 
WHAT CAN WE DO? 


A mere decriminalisation of LGBTQ people won’t do complete justice to the community. Both 


legal and social acceptance are mandatory, which will emanate from civil rights. 


The first step towards ensuring adoption rights for same-sex couples in a nation like India, full 
of customs and culture, would be legalising same-sex marriage. However, marriage in India is 


primarily treated as a religious sacrament, governed mainly by personal laws and customs. 
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Therefore, for Indian society to accept same-sex love and marriage, there needs to be a 


perception overhaul. 


By opting for a progressive approach, courts nowadays are also amplifying the rights of 
LGBTQ people. For instance, the recent hearing by the Madras High Court regarding a petition 
moved by same-sex couples that sought protection from their family In hearing the petition, 


Justice N. Anand Venkatesh unlearns his preconceived notions regarding homosexuality”°. 


Even though the Allahabad High Court protected same-sex couples, it also stated: "The petition 
highlights the stark reality of the society where the citizens are facing discrimination at the 
hands of the society only on account of their sexual orientation, despite it being well settled 


that sexual orientation is innate to a human being”!." 


Further, in National Textile Workers’ Union v. P.R. Ramakrishnan 7*Justice Bhagwati 
expressed that the law cannot stand still. It must change with changing social concepts and 
values. It’s time that the law provides the long-due rights to the LGBTQ community. Even 
though society is not ready in this case, the government must end LGBTQ couples’ 
predicament. Either by introducing a special provision in the Special Marriage Act, 1956, or 
enacting a whole new law for the LGBTQ community. It could also be made possible by 
interpreting the word ‘couple’ in such a manner that includes all civil relations in line with it, 


as done by many countries. 
CONCLUSION 


The United Nations’ Universal Declaration of Human Rights states, “Men and women of full 
age, without any limitation due to race, nationality, or religion, have the right to marry and to 
start a family.” Marriage is something that involves emotions along with cultural and societal 
norms. When two people come together, it’s essential that they love and respect each other to 
constitute a family and raise children. The idea that same-sex couples can’t raise children 
properly is absurd and an insult even to single parents. Children have the right to be brought 
up in a family where they are treated well and loved. As mentioned in the Juvenile Justice (Care 
and Protection of Children) Act, 2000, the parents shall be physically fit, financially sound, 
mentally alert, and highly motivated to adopt a child. And that must be the only concern. One 


20 Meera Emmanuel, “I am also trying to break my own preconceived notions:” Madras High Court Judge while 
dealing with plea by same-sex couple for protection, BAR AND BENCH, ( March 30, 2021). 

21 Poonam Rani And Another v. the State Of U.P. And 5 Others, (2021) WRIT NO. 1213. 

2 AIR 1983 SC 750. 

3 Universal Declaration of Human Rights (adopted on 10th December 1948), Article 16(1). 
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can’t judge the quality of parenting based on the sexuality or marital status of the guardian. 
These are the grey areas where the government needs to evolve and not mimic social morality. 
It’s time that India gets inspired by other countries that have given way to adoption rights for 


LGBT couples. 


Adoption by same-sex couples is already allowed in countries like Spain, Belgium, Spain, etc. 
India is a country that decriminalised homosexuality in 2018, and the rights of the LGBTQIA+ 
community have only recently been recognised. It has to be noted that both the acts governing 
adoption came into force at a time when homosexuality was criminalised. Since the position 
has been legally changed now, there is a requirement for the realisation of the rights of the 
community and a treatment that is equal to that of the heterosexual section of society. 
Sensitization programmes must be encouraged by governments to eradicate the myths and 
societal stigma revolving around the lifestyle and relationships of the people in the community. 
The Navtej Singh Johar judgement was a major step towards upliftment of the position of the 
community in society, but still, a lot is required to be done by both the judiciary and the 
legislature. The state should not only legalise same-sex marriages, but it should also amend the 


existing laws to provide legal recognition for adoption by same-sex couples. 
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RESTITUTION OF CONJUGAL RIGHTS AND ITS CONSTITUTIONAL VALIDITY 
Shyni Chandra. L! & Gowsalya. R? 


“All laws which prevent women from occupying such a station in society as her conscience 
shall dictate, or which place her in a position inferior to that of man, are certainly to the great 
precept of nature, and therefore of no force or authority”. 


- Elizabeth Cady Stanton. 
ABSTRACT 


With the advent of civilization, it has been observed that the state has regulated all aspects of 
human lives and marriage is not at all an exception. Marriage is a social contract not only 
recognized by the state but also regulated by it. The state is under the duty to protect the legal 
interest of its citizens, which includes the protection of human life and health, personal 
freedom, the right to autonomous development, freedom of scientific research and technology, 
marriage and family, professional freedom, etc. From this, it is evident that the duty of the state 
includes both protection of individual rights and the protection of the institution of marriage. 
As far as the Restitution of Conjugal Rights is concerned, the state succeeded in preserving the 
sanctity of marriage but failed to protect individual rights. The discussion on the doctrine of 
Restitution of Conjugal Rights is not something new to Indian society which traces its 
beginning to the 19th century when an extraordinary judgment was delivered by Justice Pinhey 
in the case of Dadaji Bhikaji v. Rukhmabai. The issue remains alive even in the 21st century. 
The Restitution of Conjugal Rights topic once again gained its importance when judgment was 
delivered in the case of K.S. Puttuswamy v. Union of India. Following the judgment, a Public 
Interest Litigation has been filed in the Supreme Court against the constitutional validity of 
restitution of conjugal rights. In Puttuswamy case the Supreme court ruled that individual 
autonomy that recognizes the ability of individuals to control vital aspects of their life is an 
intrinsic part of the Right to Privacy under Article 21. This paper aims to address the issue that 
a Restitution of Conjugal Rights decree interferes with the Right to Privacy, dignity and 


autonomy by compelling an individual to cohabit with their spouse against their will. 


Keywords: Restitution of Conjugal rights, Right to Privacy, Individual autonomy, Dignity. 
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INTRODUCTION 


The term ‘conjugal rights’ means the sexual rights and privileges conferred on spouses by the 
marriage bond and the right to live together. ‘Restitution of Conjugal Rights’ is a legal 
provision that allows the wronged person to resume cohabitation lawfully against a wife or 
husband who withdrew without justification. Restitution of Conjugal Rights is an archaic 
English law concept which did not exist prior to colonial rule. The discussion on the doctrine 
of Restitution of Conjugal Rights is not something new to the Indian society which traces its 
beginning in 19th century when an extraordinary judgment was delivered by Justice Pinhey in 
the case of Dadaji Bhikaji v. Rukhmabai*. The issue of the constitutional validity of Restitution 
of Conjugal Rights remains alive even in the 21st century. Regarding the constitutionality of 
conjugal rights there always exists two different view point, one is Conjugal rights preserve 
the institution / sanctity of marriage and the other view point is compelling someone to cohabit 
seems to be unconstitutional and liberty violation. Judicial decision in the Puttaswamy v. Union 
of India* gave an understanding of privacy, autonomy and dignity enshrined in Article 21. This 
understanding arose concerns about individual autonomy and privacy in the concept of 
restitution of conjugal rights. This paper aims to address the issue that a Restitution of Conjugal 
Rights decree interferes with the Right to Privacy, dignity and autonomy and hence 


unconstitutional. 
Concept of Marriage and Restitution of Conjugal Rights 


Marriage is considered in the Indian society as a foundation of family. During earlier times 
marriage was religious institution and not a legal one. As time passed, it became a contract that 
requires fulfilment of legal requirements. In simple term marriage as per law means a contract 
between man and women. Who live under a share household. As far as Indian law concerned 
there is no single uniform code of law for marriage. We have different law for different 
religions. In our country marriages are regulated in accordance with the personal laws of the 
religion professed by the parties to the marriage. From which it is clear that marriage one 
solemnized whether contractual or sacramental give rise to bundle of rights on both the spouses. 
Marriage gives legality to the relationship; legitimacy is conferred on children born out of that 


matriage. 


3Dadaji Bhikaji v. Rukhmabai (1886) ILR 10 Bom 301 
4 Puttaswamy v. Union of India, (2017)10 SCC 1, AIR2017 SC 4161 
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Restitution means restoration whereas conjugal right means rights emanating from a marital 
bond. Cumulatively these rights are called conjugal rights and form the very essence of marital 


union. 


Restitution of conjugal rights means the right to stay together. It is a widely accepted belief 
that each spouse is entitled to the society and comfort of the other and if any spouse, without 
any reasonable cause leaves any spouse, the latter can move the court for a decree of restitution 
of conjugal rights. In other words, the restitution of conjugal rights is a legal remedy that is 
given to a spouse to protect their marriage, to facilitate cohabitation among couples, and to 
save the sanctity of marriage. Sec.9 of the Hindu Marriage Act 1955 deals with Restitution of 
Conjugal Rights. The section states that “Jf the husband or wife withdraws from the society of 
the other without any reasonable excuse, the aggrieved party may apply, by petition to the 
district court, for restitution of conjugal rights *. The Restitution of conjugal rights is also 
found in Muslim law. According to Tayabji, “The court may intervene and order recovery of 
conjugal rights if one of the spouses has withdrawn from the other’s society or has disregarded 
his duty towards the partners for no acceptable reason’ © An order of restitution of conjugal 
rights can also be requested under Christian personal law. The section 32 of Indian Divorce 
Act 1869 states that “When either the husband or the wife without any reasonable excuse, 
withdraws from the society of the other, the court may decree restitution of conjugal rights on 
being satisfied, and there being no legal ground why the application should not be granted.” 


Thus the remedy of RCR is available under all personal laws in India. 
How Restitution of Conjugal Rights Decree can be executed? 


According to Order 21 Rule 32 of CPC, “Where the party against whom a decree for Restitution 
of Conjugal Rights has been passed, has had an opportunity of obeying the decree and if he/she 
has willfully failed to obey it, the property of the judgment debtor will be attached’’®. Thus, 
this remedy is backed by a financial coercion. The Court also has the authority to sell the 
attached property if the decree remains not obeyed for 6 months. It has the authority even to 
exercise discretion in enforcing the financial sanction by attachment of property or ordering to 


pay certain sum in instalments or make periodic payments. 


> The Hindu Marriage Act, 1955, Sec. 9, No. 25, Acts of Parliament, 1955 
® The personal laws of Muslim 

7 The Indian Divorce Act, 1869, Sec. 32 No.4 of 1869 

8 Order XXI Rule 32 of Civil Procedure Code, 1908 
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Evolution of Restitution of Conjugal Rights 


England was the first country to use this remedy that India followed in the Moonshee Bazloor 
Ruheem v. Shamsoonissa Begum”. This archaic English law concept become the talk of the 
nation for the first time when the Bombay High Court noted in 1885 in the case of Dadaji 
Bhikaji v. Rukhmabai. In this case justice Pinhey opines Restitution of Conjugal Rights as “Tt 
seems to me that it would be a barbarous, a cruel, a revolting thing to do to compel a young 


lady to go to aman whom she dislikes, in order that he may cohabit with her against her will. ”!° 


After Independence, there were heated debates in parliament for and against, during the time 
of introducing the provision for restitution of conjugal rights in the Hindu Marriage Act, 1955 


and the Special Marriage Act, 1954. 


In Shakila Banu vs Gulam Mustafa case"’, the Hon’ble High Court observed that “The concept 
of restitution of conjugal rights is a relic of ancient times when slavery or quasi-slavery was 
recorded as natural. This is particularly so after the Constitution of India came into force, 


which guarantees personal liberties and equality of status and opportunity to men and women.” 


The Constitutional validity of Restitution of Conjugal Rights began to be questioned in 1983 
in the case of T. Sareetha vs T. Venkatasubbaiah,'”, in which the Andhra Pradesh High Court 
held that impugned section was unconstitutional. Followed by the Delhi High Court in 
Harvinder Kaur vs Harminder Singh Choudhry'? had non -conforming view with Sareetha case 
and held that Restitution of Conjugal Rights is an important remedy to protect the institution 


of marriage. 


Restitution of Conjugal Rights is an important remedy to protect the institution of marriage. 
Later In Saroj Rani vs Sudharshan Kumar Chadha, 1984 '4 the apex court gave a judgement 
which was in line with Delhi High Court and upheld constitutional validity of RCR and 


reiterated that the right to cohabitation is “inherent in the very institution of marriage itself”. 


The debate on the constitutional validity of Restitution of Conjugal Rights once again ripened 
when the Supreme Court declared the Right to Privacy as a fundamental right in K.S. 


Puttuswamy and Joseph Shine clarifying that privacy depends on the exercise of autonomy by 


° Moonshee Bazloor Ruheem v. Shamsoonissa Begum, (1867)1 MIA 551 
'0 Supra note 3 

"! Shakila Banu v. Gulam Mustafa, AIR 1971 Bom 166 

2 T. Sareetha v. T. Venkata Subbaiah AIR 1983 AP 356 

'3 Harvinder Kaur v. Harminder Singh Choudhry, 1984 RLR 187 

'4 Saroj Rani v. Sudarshan Kumar Chadha 1984 AIR 1562 


ISBN: 978-93-95054-65-2 201 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


individuals and the right to privacy cannot be infringed by considering familial structure of a 


private space. 


Constitutional Validity of Restitution of Conjugal Rights 


The Constitutionality of Restitution of Conjugal Rights has been discussed in an elaborate way 


by the Hon’ble Court in following cases, 


ie 


T. Sareetha v. T. Venkata Subbaiah, 1983'* . In this case, the plaintiff challenged 
Section 9 of the Hindu Marriage Act on the grounds that is violates fundamental rights 
guaranteed under Article 14 and 21 of the Constitution. The Court held that , “ The 
Consequences of the enforcement of such decree are firstly to transfer the choice to 
have or not to have marital intercourse to the state from the concerned individual. 
Secondly, to surrender the choice of the individual to allow or not to allow once body 
to be used as a vehicle for another human being’s creation to the state. There can be no 
doubt that the decree of restitution of conjugal rights thus enforced offends the 
inviolability of the body and the mind subjected, to the decree and offends the integrity 
of such a person and invades the marital privacy and domestic intimacies of such a 
person. The interference of the State into the private sphere, compelling cohabitation 
or even indirectly, sexual intercourse. transferring the decision to have or not have 
marital intercourse from the individual to the state.’’ The Single Judge bench of the 
Hon’ble Andhra Pradesh High Court ruled that the decree for Restitution of Conjugal 
Rights constitutes the grossest form of violation of individual right to privacy and 
human dignity and thus should be struck down as it violates Article 21 of the 
Constitution. 

Harvinder Kaur vs Harmander Singh Choudhry1984"* In this case, the upheld the 
validity of restitution of conjugal rights. The court adopted a different approach and 
held that restitution of conjugal is an important remedy to protect the institution of 
matriage. 

Saroj Rani vs Sudharshan Kumar Chadha 1984", the conflicting views of both the 
High Courts was resolved by the Supreme Court in this case. The Court held that, 
“The right of the husband or the wife to the society of the other spouse is not merely a 


creature of the statutes. Such a right is inherent in the very institution of marriage 


'S Supra note 12 
‘6 Supra note 13 
'7 Supra note 14 
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itself.... There are sufficient safeguards in Section 9 to prevent it from being a tyranny. 
It serves as social purpose and as an aid to prevent the breakup of marriage.” The Court 
further remarked that it cannot be viewed in a manner the learned single judge of 
Andhra Pradesh High Court has viewed it and therefore it is unable to accept the 
position that Section 9 of the said Act is violative of Article 14 or Article 21 of the 
Constitution if the purpose of the decree for the Restitution of Conjugal Rights in the 
said right is understood in its proper perspective. Thus, Section 9 was held 


constitutionally valid in this landmark judgment. 


Restitution of Conjugal Rights and Right to Privacy, Dignity and Individual Autonomy 


Marriage is a social contract not only recognized by the state but also regulated by it. The state 
is the duty to protect the legal interest of its citizens, which includes the protection of human 
life and health, personal freedom, the right to autonomous development, freedom of science 
research and technology, marriage and family, professional freedom etc. The duty of the state 
includes both protection of individual rights and protection of the institution of marriage. As 
far as Restitution of Conjugal Rights concerned, the state succeeded in preserving the sanctity 


of marriage but failed to protect individual rights. 


From the above mentioned earlier judicial decisions, it is clearly evident that the court too relied 
on morality than giving importance to privacy, dignity and individual autonomy. But the 
recent trend of judicial decisions is moving towards giving more importance to individual rights 


over societal concepts. 


In T. Sareetha v. T. Venkata Subbaiah 1983'8, Justice Choudhary opines that, “A Significant 
point of distinction between human existence from that of animals, sexual autonomy an 
individual enjoys to choose his or her partner to a Sexual Act, is of primary importance.” He 
also remarks “No positive act of sex can be forced upon the unwilling persons, because nothing 
can conceivably be more degrading to human dignity. Relying on this opinion, the J. 
Choudhary concludes that Section 9 of the Hindu Marriage Act should be declared as 
unconstitutional for the reason that the remedy of restitution of conjugal rights provided for by 
the section is a savage and barbarous remedy, violating the right to privacy and human dignity 


guaranteed by Article 21 of the Constitution. 


'8 Supra note 12 
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In Puttaswamy v. Union of India, 2017! Justice. Chandrachud held that Right to Privacy is not 
independent of the other freedom guaranteed by Part III of the Constitution it is an element of human 
dignity and is an alienable natural right which has connection with human dignity and autonomy. When 
gone through the judgment one could come across Proportionality test espoused by J. Chandrachud. 
The Proportionality Test was applied in Puttaswamy case to determine the validity of an 
infringement of the Right to Privacy. The test requires: 1. Legitimate aim 2. Proportionality 3. 


Legality 4. Procedural guarantee. 


As far as Restitution of Conjugal Rights concerned, the ultimate aim is to safeguard the sanctity 
of marriage by compelling co-habitation., but in several cases the remedy is used as ground for 
divorce than safeguarding institution of marriage. From this it is clearly evident that Restitution 
of conjugal Rights is incompatible with the test of proportionality. After the Puttaswamy 
judgement the courts have recognized that fundamental rights to privacy includes autonomy 


and dignity of women. 


In Jinnat Fatma Vajirbhai Ami v. Nishat Alimadbhai Polra, 20217° the Gujarat High Court has 
observed that in a suit filed by the husband for Restitution of Conjugal Rights, a woman cannot 


be forced to cohabit with her husband even by way of a court’s decree. 


The Hon’ble Supreme Court in Joseph Shine v. Union of India, 20187! held Sec. 497 as 
unconstitutional. In this particular case, the court noted criminalization of adultery was 
introduced to protect the institution of marriage but major drawback of the Sec. 497 was, it 
treated wife as a husband’s property. In addition to that it was further held that the ability to 
make a choice within the marriage and every aspect concerning it is a facet of human liberty 


and dignity which the Constitution protects. 


Relying on Puttaswamy judgment The Kerala High Court recently in the case of Neethu 
Narendran & Another y. State of Kerala, 2020” held that a woman’s autonomy of body and 


mind with respect to reproductive rights is a part of right of privacy. 


Following the Puttaswmay judgment, a Public Interest Litigation has been filed in the Supreme 
Court against the constitutional validity of restitution of conjugal rights. The petition titled 


Ojaswa Pathak v. Union of India students of National Law University challenged the 


'9 Puttaswamy v. Union of India, AIR 2017 SC 4161 

2° Jinnat Fatma Vajirbhai Ami v. Nishat Alimadbhai Polra on 20 December, 2021. 
21 Joseph Shine v. Union of India, AIR 2018 SC 4898 

22 ILR 2018 (1) Kerala 355 


ISBN: 978-93-95054-65-2 204 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


constitutionality of conjugal rights claiming that Restitution of Conjugal rights violate Article 


to life, equality and non-discrimination which is still pending before the supreme court. 
CONCLUSION 


Restitution of conjugal Rights is an outdated notion of marriage. Even though the concept of 
restitution of conjugal Rights was introduced by the British rulers, the United Kingdom 


abolished restitution of conjugal right in the year 1970. 


Although the Restitution of Conjugal Rights seems to be an gender neutral law, it is highly 
discriminatory against women and has reduced their status to chattels or property of a husband. 
Though one perspective of conjugal rights seems to safeguard the institution of marriage in a 
country like India which has not criminalised martial rape, asking a wife to unwillingly cohabit 
a husband would pave way for marital rape as well as physical & mental harassment and 
sometimes may end in unwanted pregnancies which is against the reproductive right of a 


women. 


Thus, Marriage is not only a ceremony which is based on mutual trust and faith but also an 
agreement of two people to share their autonomy and freedom with each other. On taking into 
consideration the recent judicial interferences by the Hon’ble Supreme Court it can be 
concluded that restitution of conjugal Rights will not stand the test of constitutionality and may 
be struck down in the petition which is pending before the Apex court on the grounds of 


infringing the Right to privacy, individual autonomy, and dignity. 
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INCULCATING ARTIFICIAL INTELLIGENCE IN THE PROCESS OF CHILD 
ADOPTION AND FOSTER CARE MATCHING 


Shrutikaa Krishnakumar’ 


ABSTRACT 
“The world may not change if you adopt a child, but for that child their world will change” 


The process of child adoption is often the most deliberated decision in any family. Apart from 
the legal procedures that might be involved in the process, the social mindset about adoption 
is yet a vulnerable and sensitive topic for many. The dilemma of the adopted child becoming a 
natural member of the family might not be as fluid as it ought to be. Thus, the advancement of 
technology and the magnanimous caliber of artificial intelligence might play a major role in 
aiding the process of child adoption. Through well-presented data and science-backed 
technology, man-made software will be in a better position to match the right child in 


accordance with the lifestyle and feasibility of the parents. 


In terms of legal perspective, the Court of Justice has always been vigilant in ensuring that 
every child is offered the best atmosphere to develop into an able citizen. Thus, when artificial 
intelligence has ventured to provide its support in making foster care a smooth and proficient 


process, it is only wise to accept it undoubtedly. 


The National Commission for Child Rights has conducted a study and recorded that around 
3,500 children have lost both their primary caregivers during the Covid Pandemic in India. 
There are data that present that while more than 29,000 prospective parents are keen on 
adopting, only 2,317 children are available for adoption. This is the reflection of the wide gulf 
that is present between adoptable children and prospective parents, which might affect the 
process of adoption. This discrepancy is mainly because while around 30 million children are 
abandoned, it is only 2, 61,000 who are under institutionalized care. This is accounting for a 
meager 0.87% only. Children in unregistered institutions are vulnerable to sexual abuse and 
child trafficking. The use of artificial intelligence will make the method of maintaining logs 


more efficient. 


“ Student, IT LLB (Hons.), Dr. MGR Educational and Research Institute, Maduravoyal, Chennai. Mail id: 
shrutikaakrishnakumar@gmail.com 
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On the other hand, between 2017 and 2019, the Central Adoption Resource Authority (CARA) 
faced an ordeal of the upsurge in adoptive parents returning children after a few months of 
adoption. As per the data provided by Central Adoption Resource Authority, 60% of all the 


children who were returned were girls, while 24% were children with special needs. 


The Honorable Court of Law time and again have rigidly enforced that children are the future 
assets of the nation, and it is essential to provide them with the right environment to develop. 
The aid of technology in child adoption will ensure that the best child is matched to the parents 


and minimal abuse is faced!. 


Keywords: child adoption, artificial intelligence, child trafficking-abuse, family law, Covid 


pandemic 
INTRODUCTION 


Adoption is the base of a parent-child bond via which a legal, as well as the social procedure, 
takes place apart from the birth process. It is the process through which a child that belongs to 
a certain arrangement of guardians gets transferred to yet another set of guardians. Adoption 
since time immemorial has been associated with a wide range of social norms and conditioning. 
It is essential to note that, similar to any other arena, the concept of child adoption and the 
mindset pertaining to it has also undergone tremendous evolution and has stood past the test of 


time. 
Study Design 


The research paper has made use of the descriptive mode of study with secondary sources 
playing a major role of importance in the paper. The secondary sources of data that are used 
for this research paper are referred from articles research journals, a working paper thesis, e- 


sources, and books of famous sociologists. 
Concept of Family and Adoption 


“Belonging to a family is a natural element of life, every child deserves a loving and nurturing 


family” ~ Ronald Reagan 


Amidst all the social groups that are present in a state, the “family” is regarded to be the one 


that is closely knit yet the most impactful group in influencing the functioning of society. The 


' Apex Court observes that children are ‘supremely important national asset! — SLIC 
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values that are shared within a family are indeed the reflection of what the society might imbed 
in the future. It has often been acclaimed by many philosophers, political scientists, and jurists 
that the intimacy and bond that is prevalent in family ties set the base for the relationship 
between state and family. Thus, any problem that rises within a family might directly or 


indirectly have an influence on the working of the society. 


Adoption and Foster care are no new concept of the Indian subcontinent. Since the ages of 
vedas, child adoption, surrogacy and foster care has been part of the society. Adoption has 
rarely been presented as a desperate act, but that of a kindly choice or a happenstance on odd 
situation leaving all those involved in it with contented and satisfied life. Some of the adopted 
children and those grown under foster care maintenance in Hindu Mythology are Sita, Karna, 
Shakuntala, Satyavati, Kunti, Karthikeya and many more. While the mindset of adopted fathers 
like Dasharaj reflects the concept of selflessness, the sheer element of maternal love has been 


undergone a redefinition as well. 


Adoption in Ancient India solely recognized the “taking of a son” to be a norm. In the case of 
Bal Gangadhar Tilak vs Shrinivas Tilak’, the Honorable Privy Council had observed that the 
process of adoption among Hindus is not just for the reason of gaining a legal child, but also 
for satisfying religious means. It is for the cause of making religious obligations that will permit 
the soul of the parent in passing to the paradise. The approach towards adoption in India has 
been interconnected for a long period to the constant exertions on societal evolutions and child 
welfare groups. In the case of Philips Alfred Malvin vs. Y. J Gonsalvis?, the Honorable High 
Court of Kerala held that the right of a couple to adopt a child is a constitutional right that is 
guaranteed under Article 21 of Indian Constitution as the right to life. It is claimed to make life 
meaningful through the means of adoption. “Adoption is a method of affiliation that will bestow 
the rights of inheritance under Hindu Law” ~ Justice K. S. Hegde 


Adoption practices in India, are mainly governed by the Hindu Adoption and Maintenance 
Act, 1956 (HAMA) alongside the Juvenile Justice (Care and Protection of Children) Act, 
2000. Both these legislations hold varied objectives and provisions. Hindu Adoption and 
Maintenance Act, 1956 (HAMA) is the statute that administers the process of adoption of 


or by Hindus. It is imperative to note that, the definition of “Hindus” is inclusive of 


2 (1915) 17 BOMLR 527 
3 AIR 1999 Ker 187, I (2000) DMC 540 
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Buddhists, Jains, and Sikhs. It provides an adoptive child with all the rights that are inferred 


upon a natural-born child which is inclusive of the right to inheritance. 


Until the Juvenile Justice (Care and Protection of Children) Act, of 2000, it has only been 
the Guardian and Ward Act (GWA), of 1980 was used by non-Hindu individuals to become 
guardians for children who are within their religious community. Anyhow, as the Guardian 
and Ward Act (GWA), 1980 allocates individuals under the title of legal guardians and not 
inferring upon them the title of natural parents, the claim of guardianship is terminated once 


the ward has become 21 and the ward is mature enough to possess its uniqueness. 
Fundamental Principles governing Adoption 


In a country like India, where the human values are highly established, there does lie certain 
level of importance that are provided for the wellbeing of the child. In the case of Lakshmi 
Kant Pandey vs. Union of India*, the Honorable Supreme Court held that children are the 
supreme “assets of the nation”, thus, there is a need to have stringent rules and regulations to 
make sure that all children in the nation are offered the utmost care and comfort for their 


growth.° 


There are a set of fundamental principles which are practiced in India that remains to be a 


governing factor which overlooks the process of adoption. They are as follows: 


e it’s the interest and welfare of the child which will be given a paramount amount of 
focus and consideration during the process of adoption 

e the preference will always be provided to the place the child in adoption is with an 
Indian citizen or his socio-cultural environment as far as possible 

e itis essential to register all adoption under Child Adoption Resource Information and 
Guidance System (CARINGS) 

e itis important to maintain the confidentiality of the adoption by the authorities of the 


Child Adoption Resource Information and Guidance System (CARINGS) 


4 1987 AIR 232, 1987 SCR (1) 383 
5 Why there are many problems with India’s new centralised online adoption system (scroll.in) 
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Eligibility for Adoption 


“Adoption is not about finding children for families; it’s about finding families for children” 
~ Joyce Maguire Pavao. Some of the basic criteria which are essential to be fulfilled to become 


adoptive parents are as follows: 


e The prospective parents who are willing to adopt must remain physically, mentally, and 
economically stable and sound. 

e Any prospective parent can proceed with adoption irrespective of their marital status, 
but with certain limitation 

e The single female parent is eligible to adopt a child of either gender 

e Whereas, a single male parent is only eligible to adopt a male child 

e Incase the adoption is conducted by a couple, then the free consent of both the parents 
is essential 

e tis not possible to adopt a child until the couple has at least two years of stable marital 
relationship 

e tis possible to adopt whether or not the adoptive parents have a biological child 


e The age consideration of the parents who are interested in adoption are as follows: 


Child Age Maximum Composite | Maximum Age of Single 
Age of Parents Parent 

Up to 4 years 90 years 45 years 

Above 4 up to 8 years 100 years 50 years 

Above 8 up to 18 years 110 years 55 years 


In the case of Amit Chandubhai Chauhan vs. Ahmedabad Municipal Corporation,® the adopted 
son sought an appointment after the death of his mother on the grounds of compassion. His 
case was rejected as he was aged 23 at the time of his adoption and he could not prove the 


custom that permitted the adoption of a child over 18 years. 
Procedure for Adoption 


India has always ensured to set up vigilant system for the process of child adoption, thus the 


process and procedure involved in the same has also been well defined. In the case of Oriental 


®° (GJH)-2011 
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Insurance Co. Ltd vs. Lalita Sharma,’ the Honorable Court held that a mere fact of the child 
staying with his father and step-mother who self-claims to be the adoptive mother of the child 
is not sufficient proof to claim adoption. Thus, proper procedure and process are implemented 


in the nation to be practiced during child adoption.® 


The procedure that is practiced for the process of adoption in India is as follows:? 

e The prospective parents willing for adoption must register online on CARINGS 

e Choose the preferred State and Adoption Agency for Home Study Report (HSR) 

e Generate User ID and Password 

e Ensure to upload all the essential documents within 30 days of registration 

e Specialized Adoption Agency (SAA) will proceed to conduct a Home Study Report 
(HSR) of the prospective adoptive parents and upload it on the website of CARINGS 

e The board will then decide upon the stability of the prospective parents and if found 
unstable the reason will be stated for rejection 

e 6 prospective children will be listed by the board, within which 1 child can be reserved 
by the prospective adoptive parents 

e 15 days from the date of registration, the prospective adoptive parents can visit the 
adoption agency and finalize the child they wish to adopt 

e Upon acceptance by the prospective adoptive parent, the Specialized Adoption Agency 
(SAA) will complete all the adoption procedures and formalities 

e A legal petition in regard to the adoption will be filed in the court and the adoption court 
will issue an order upon the same 


e Post adoption follow up report remains to be conducted for two years 


APPLICATION OF ARTIFICIAL INTELLIGENCE IN HUMAN SERVICES 


The terminology “Artificial Intelligence” is often used as a synonym for machine learning and 
predictive analysis. But it also holds any computer process or procedure that happens to present 
intelligence and process information via the non-biological procedure. Artificial Intelligence is 
at present being used all across the globe to do certain essential duties on a wide dataset. It is 


often labeled as machine learning while mentioning “a process to unravel statistical links that 


TTI (2006) ACC 125 
8 Overview of Child Adoption process in India — Vikaspedia 
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are present in a dataset. This could range starting from easy linear regression to as complicated 
as building an algorithm!”. It can also be stated that machine learning can decipher patterns that 
are present amidst output as well as input variables. This is mainly done with the aid of 
statistical along with mathematical modeling methods. The major question that Artificial 
Intelligence seeks to answer is “how can better computer systems be built that will 


automatically enhance the experience of the user?” 


One illustration of Artificial Intelligence from the world of health care is when the radical 
programs aid radiologists in interpreting the MRI. This is done by the means of recognizing 
the patterns that are present in the images of cancerous and non-cancerous breasts. Researchers 
have been successful in developing Artificial Intelligence diagnostic instruments by providing 
sufficient development on the algorithm that is used for health care with the uses of the database 
of images that are allowed to decipher patterns that no human radiologist was able to discern 
on their own. Using Artificial Intelligence programs helped in the betterment of human 
decisions and never intended to replace it. It has led to a 39% reduction in missed breast cancers 
along with 20% complete diagnostic enhancement. It can be stated as one of the various 
Artificial Intelligence applications that are mentioned to use a vast dataset to solve more 


pressing issues that are faced by society. 


Amidst the increasing effort of academic leaders who are urging the government to focus on 
child maltreatment as a public health issue, there is a need for innovative governments to 
evaluate how they can use Artificial Intelligence to provide a promising child welfare system. 
Technology and Artificial Intelligence can be implemented in foster care in modes that can be 
significant and groundbreaking. When implemented effectively, it can as well have a great 
impact on the development of the nation’s future. Despite technology being highly leveraged 
for public well-being, there still remain certain pressing issues regarding the laws and protocols 
in terms of adoption and foster care.'' The hope in the use of Artificial Intelligence is that the 
system will be in a position to increase child abuse prevention along with decreasing foster 


care abuse. 
The inculcation of Artificial Intelligence will aid in: 


e Reducing the cost of maintaining and managing records 


‘0 Can tech companies transform foster care? - TechHQ 
‘| Technology platforms empowering safe foster care (openaccessgovernment.org) 
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e Customization of the system to cater to specific needs and requirements like tracking 
mental behavior 

e Partnering with agencies and other similar welfare institutions 

e Enabling quick and easy reporting of information to agencies and other concerned 
authorities 


This Artificial Intelligence will support social workers in many ways: 


e It will provide positive growth experience 

e It will facilitate supportive family development 

e It will be easy to trace shelter for minors who are at risk 

e It will help to take precautionary move against child abuse and 
e It will enhance safety for minors 


AI can streamline the paperwork: 


The procedure for adoption in India, is strictly under vigilance, as the system tries to avoid as 
many discrepancies as possible in association with child adoption. Thus, even the slightest 


mistake or error can cause a huge impact. 


In the case of Ram Chandra vs. Banwari Lal,'” 


the Honorable Supreme Court had challenged 
the validity of the adoption deed as the deed failed to possess the signature of the natural father 
or any of his other guardians. It even failed to show proper evidence of the presence of any 


guardians of the adoptee during the execution of the adoption deed registration. 


One important role that is played by Artificial Intelligence is the management and maintenance 
of documents which can be done by data storage in clouds. This cloud storage will enable 
agencies to gather foster care system details in an easier and faster manner. This enhanced 
document management system can aid foster care matching and child adoption by maintaining 
accurate and reliable data. The initial move would be to streamline the paperwork by making 
use of algorithms and automation. By making use of an automation platform, it is possible to 


easily create a common form that will populate other forms which are at present in need.° 


A central portal can be created for adoption and foster care that will interlink adoption agencies 


along with state and local government as well as judiciary bodies in case of quick redressal. 


2 AIR 2014 Raj 144 
'3 This technology matches children with adoptive families (today.com) 
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Not all issues are the same and it is possible that various cases can be amassed for information 
from interviews, along with discussion and application. With the aid of Artificial Intelligence, 
all these data, may it be text, video, or audio, can be automatically transcribed, indexed, and 
finally included in the case file. As many cases might require the attention of the institutions, 
it can get difficult to maintain track of all these details. Artificial Intelligence will prove to be 
a helping hand by providing the entire picture which is inclusive of related data, workflow 


along with automatic valuations. 
Algorithmic Pairing 


Algorithmic pairing is a type of online program which will match children with their foster 
care system or even with compatible parents. This tends to be helpful in being able to find the 
sync between pairing along with a better success rate of matching and adoption. Contrast to the 
traditional mode of making use of data and meeting the parents and child in various rounds, 
algorithms make use of extensive data reports so as to make an able match. At certain 
calamitous situations under which a child tends to get separated from its family, even during 
late ages, Artificial Intelligence can be made use of for selecting a proper foster care provider’. 
Making use of Artificial Intelligence will help in the process of selecting an ideal foster care 
set up on the basis of the attributes that are present with the child and those of which are in 
need by the parents. Additionally, Artificial Intelligence can also supplement human effort in 
the procedure of recruitment for adoption by limiting time that is taken to place a child with a 
loving as well as a permanent abode. Advanced machine learning aside Artificial Intelligence 
matching system can aid caseworkers by suggesting the best adoptive family for the child. This 
can be conducted on the basis of their past. This process will aid in the overall outcome for 


vulnerable children!>. 


e Pre placement assessment 
As amore advanced as well as pertinent step before child adoption, a pre-placement assessment 
can also be conducted to decipher the mindset and preparation of the Prospective Adoptive 
Parents for the child adoption. It will help in automatically determining the right family that 


will be in a position to offer the most secure as well as a beneficial environment for the child.'® 


4 Using Algorithms & Artificial Intelligence in Child Welfare (imprintnews.org) 
'S How Tech Should Be (and is) Changing Child Welfare - CASA of Travis County (casatravis.org) 
16 (PDF) Search and Matching for Adoption from Foster Care (researchgate.net) 
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Applications and Online Resources 


Technology is making the process of matching children who are present in foster care with 
parents in more effortless manner. It indeed required time as well as effort to let them focus on 
the children and their basic needs. There is an increasing range of applications and other online 
resources that are instrumental in helping those who are present in the foster care system. The 
important step would be to not discuss how to modernize old platforms which are related to 
adoption and foster care but to better automate it. There is no necessity for a ward to be waiting 
for three to five years just to find a shelter of its own. All the processes can be made faster and 
more effective by the means of a “reader” in automation. The data will still exist in the system, 


while the Artificial Intelligence system and automation can be used to link legacy systems. '” 
Flagging ‘Children at Risk’ 


When is the right time for a child to be separated from their family? Answering this question 
might be one of the most problematic decisions. Family can be regarded as the best setting for 
a child to enhance and develop, yet one cannot ignore the risk that is present in additional abuse, 
neglect, or even death. The state’s child welfare system gets into motion when a referral 
mentions that a child might be maltreated or is even suspected of abuse or neglect. Artificial 
Intelligence would be in the process to flag early on when the child is at risk. Artificial 
Intelligence can be made more effective in detecting repeat offenders and providing support to 
families to enhance the living condition of the child along with suggesting the next set of 
actions. It can be removing the child from the home temporarily or permanently, finding an 


alternative abode or intervening in child neglect that arises due to hostile family conditions. 


Operationalizing Artificial Intelligence and Adoption 


The greatest difficulty in operating Artificial Intelligence is its adoption into the system rightly. 
It is pertinent to inculcate Artificial Intelligence in suggestions and alters that include the 
workflows along the context of the caseworkers to take essential actions. It is possible that by 
the means of alerts and notifications, field workers can remain informed on their process, and 


interact with their team by syncing third-party apps such as Gmail, WhatsApp, or Outlook. 


Additionally, dominant conversational User Interface (UI) such as chatbots and Natural 


Language Processing (NLP) models for searching, and creating narratives on the field will 


'7 Using AI to Improve Foster Care Matching & Adoption Outcomes (goldfinchgrp.com) 
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ensure a smooth as well as seamless workflow. The process of adoption remains to be plagued 
with a paramount level of paperwork that demands the manual entry of the same data many 
times over different forms and systems. There are difficulties in matching the correct child with 
the correct home. This step of the adoption process demands a lot of assessment along with 
home studies. Often these tests tend to get backlogged which will leave a lot of kids awaiting 
a long time for their prospective new family. Artificial Intelligence can be highly effective in 


making this process more smooth, effortless, and seamless. 
Transformation in the Adoption Process 


2015 witnessed a moment of change in the process of adoption by the means of inculcating 
CARINGS. This system functions as a centralized digital database of children who are out for 
adoption as well as parents who are willing to adopt. CARINGS focuses on facilitating 
maximum adoptions by making the process of adopting and foster care matching as smooth 
and easy as possible. It focuses on reducing the delay harming the process of adoption. Despite, 
such a huge technological advancement, the system of adoption is still controlled by a range of 


unaddressed challenges that are highly dependent on a parent-focused method of adoption." 


CHALLENGES IN CHILD ADOPTION 


The number of adoption in India for a decade 
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Child adoption has been a crucial topic of discussion in any family which has proceeded with 
the prospective idea of becoming adoptive parents”’. Apart from the social constraint that 
pertains to the process of adoption and the strenuous legal procedure that might as well be time- 
consuming, the process of child adoption is not free from challenges. Some of them are as 


follows: 
(i) The wide gulf between prospective parents and children 


A lot of families all over the nation faced an estrangement due to the second wave of COVID- 
19. Apart from the huge media attention, the topic indeed failed to pay focus to a demographic 
that is most impacted by the pandemic, namely children. As per The Lancet Study, 1.13 million 
children all over the world had lost both their primary caregivers to the pandemic in the past 
few years. This is the count that is inclusive of at least one parent or can also be inclusive of a 
custodial grandparent.”! 

As per the records of The National Commission for Child Rights, over 3,500 children have lost 
both their parents during the course of COVID-19 in India’. It has also been recorded by The 
Lancet that a greater number of children were orphaned. As per the reports, 1.16 lakhs minor 


have lost their parentages between March 2020 and April 2021. On contrary, there were about 


1.86 lakhs of children who have lost both their primary and secondary caregivers. 


Subsequently, social media sites have been filled with unwarranted images of children along 
with pleading for being adopted. Yet, the legalities that are pertaining to the process of adoption 
in India are complex. They fail to offer a straight adoption mode, without first being transmitted 


by a statutory board. 


These forms of messages have not just been instrumental in misinforming the prospective 
parents who are on the lookout for adoption but also potentially bares the unregistered children 
for illegal flesh trade, human trafficking rackets, and many more such inhuman acts. It is 


saddening to know that, the issues only raised minimal attention for investigation from civil 


20 Child Adoption in India (drishtiias.com) 
2! The Challenges and Unaddressed Issues of Child Adoption Practices in India (thewire.in) 
22 Child adoption process in India “very tedious”, needs to be streamlined: SC | India News,The Indian Express 
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society which denotes the general limitation upon informed treaties upon adoption and 


addressing the misinformation present in them.”* 


There are reports which suggest that a wide gap between adoptable children and prospective 
parents is present. This gulf will lead to a rise in the delay of the adoption process. Despite the 
main focus of CARINGS mechanism being to fasten the procedure of adoption, there still is 


the issue of increasing waiting period. 


This discrepancy happens mainly due to the issue that there are more than 30 million children 
who are abandoned, while only 2,61,000 are under institutionalized care. This only amounts to 
a meager 0.87%. Yet, not all Child Care Institutions (CCIs) that are present in India, are 
lawfully registered. Children who are present in unregistered institutions are prone to poor care 


and are also vulnerable to sexual exploitation, and physical violence including trafficking. 
(ii) The issue of children being returned 


During the period of 2017 to 2019, the Central Adoption Resource Authority (CARA) had to 
deal with an abnormal upsurge in adoptive parents who ventured to return their children after 
adoption. As per the data that has been gathered from CARA, the return rate amounting to 60% 
were girls, while 24% were children who were in need of special care or suffered from any 


form of physical or mental deformity.” 


The major cause for these “disruptions” to take place is that disabled children take a much 
longer period to adjust and settle into their adoptive family. This is mainly because children 
with special needs face the difficulty of adjusting to a new atmosphere as there is very little 
counseling is offered by the institution to children about living and settling with a new family. 
Along with it, children with special needs are rarely treated with the care and empathy they 
require in foster care homes and also find it even more challenging to settle into their adoptive 


families.”° 


3. Schafer_Final.pdf (illinoisjltp.com) 

24 CARA 

257 Common Problems & Challenges Of Adoption (momjunction.com) 

26 PRESS RELEASE: How technology could help find a home for India’s abandoned kids — Paving the way home 
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It has been noted by CARA that only 40 children with disabilities were adopted by prospective 
parents between 2018 and 2019. This accounts for only an approximation of 1% of the total 


number of children that were adopted in that particular year.’ 


There are annual results that reveal that domestic adoption of children who require special 
needs is deteriorating every year. Meanwhile, the number of foreigners who are willing to adopt 
children that require special attention is steadily on the rise. It has also been noted that one of 
the major reasons for the long waiting period for Indian parents is mainly due to their insistence 
on getting a “healthy child”. There remains a cultural aversion that is persistent toward children 
who require special needs in India. Thus, most of these children are often referred to 


prospective adoptive parents overseas. 


Yet another form of “disruption” is caused when there are already existing biological children 
in the home and the adoptive child feels unwelcome. It takes strenuous effort on the part of the 
parent to ensure that their biological children don’t alienate the adopted child but consider it as 


their own. 
Remedies 


(i) Deformity data upon adoption 

In January 2020, CARA conducted a consensus to discuss the possibility of enhancing the 
process of adoption. CARA mentioned that they have created a classification of children who 
are with special needs. This accounts for 14 subcategories. These categorizations will make it 
easier for the prospective adoptive parents to comprehend the requirement of the child better 


which will in turn increase the chance of their adoption.”® 


The prospective parents can be provided with a better understanding on comprehending the 14 
sub-categories which are as follows: 

1. Blindness 

2. Mental Illness 


3. Locomotor Disabilities 


7 Modern Foster Care Technology | LawInfo 
8 CARA- Central Adoption Resource Authority 
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Handicap 


Hearing Impairment 


4 

5 

6. Leprosy 
7. Cerebral Palsy 

8. The person with low vision 

9. Impairment 

10. Learning Disabilities (Dyslexia) 
11. Disabilities 

12. Rehabilitate 

13. Mental retardation 


14. Dwarfism 


(ii) Child-centric approach 

Despite the introduction of the CARINGS system, there remains a certain level of tension that 
is persistent within the legislation which remains unresolved. Additionally, there are 
sociocultural complexes along with limited legal frameworks that remain to alert adoption 
practices in the nation that will cause undesired outcomes for children. It is important to note 
that, the welfare of the child is a priority above all. This is further vital for those children who 
were unlawfully trafficked, deserted, or forfeited. 

Besides the requirement to empower the institutional mandates, the adoption ecosystem 
requires a move from a “parent-centric” perspective to a “child-centric” approach. In the 
present policy framework and the daily discourse, adoption has been regarded as a tool to 
satisfy the requirements of parents to create a family that is apart from the biological means of 


kinship. This is as per the needs and necessities of the parents. 


Due to this, the child's perspective and interests are also averted from the procedure of adoption. 
In contrast, there is a requirement for the process of adoption to be inclusive of focus on the 
requirements of a child and build an atmosphere that is filled with acceptance, development, 
enrichment, and spotting the element that children are equal stakeholders in the process of 


adoption. 
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(iii) Mandatory counseling 

Although the Prospective Adoptive Parents might be eager to commence their life as a family 
with their adopted child, there are many situations under which the parents were found to not 
be able to cope with the reality of child adoption. The emotional and physical requirements of 
the child were found to be too demanding by many prospective adoptive parents who later tend 
to return their child back to shelter homes. It is even further true in the case of adopted children 
who are in need of special care.”? Thus, in an aim to resolve the issue and find a better 
placement for both the parents and children, it will be an expedient move to mandate the 
process of attending counseling sessions. Adoptive parents can make use of technology and 
artificial intelligence to attend counseling sessions and get a better insight and overview of how 
their life will be after adoption. 

A family counseling session or a group session can as well be arranged where all the immediate 
family members of the Prospective Adoptive Parents are present to interact with the adopted 
child. This will make it easy for the child as well as the other family members to better 


understand each other and mingle smoothly. 


(iv) Including subject matter experts in the process 

Although the Government of India has ensured to employ only the best in all its sector, it is a 
possible suggestion that child subject matter experts can be further consulted to fasten up the 
process of adoption in the country and make it more time and energy effective*®. Despite the 
wide number of parents willing to adopt children, and the vast array of children out for 
adoption, there still remains a Gulf that fails to interlink either party at the earliest. It will be 
wiser to take the suggestion of the subject matter experts who have had on-field experience in 


the topic to suggest certain remedies for making the process smoother and more effective. 


CONCLUSION 


Love is a superlative emotion, and not a means to end. Similarly, the responsibilities that a 
parent has, are among the highest in the moral hierarchy. “Adoption is such a positive 


substitution for abortion, a way to save one life and brighten two more” ~ George W Bush. 


?° Cardinality.ai | Cloud Solution for Government Agencies 
3° How Automation Could Be Used to Improve Child Adoption Processes | UiPath 
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Artificial Intelligence has aided in making a lot of user experiences a seamless and stressful 
process. It has been intuitive and attuned to the needs and requirements of the users along with 
being effortless. It is high time that child welfare systems also benefit from the wide-ranging 
capacity of Artificial Intelligence such as automating mundane and repetitive tasks, developing 
decision-making skills, freeing the time of workers, and engaging them in more impactful 
duties and tasks. Apart from improving and enhancing user productivity, Artificial Intelligence 


will impact cases with “child at risk” alerts and “foster care match”. 
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FUNCTIONING OF FAMILY COURTS AND ROLE OF FAMILY COUNSELLORS 
IN INDIA -—LEGAL HURDLES IN CONFRONTING INJUSTICE -A PRACTICAL 
APPROACH 
K. Papathi* 


ABSTRACT 


This paper talks about the functioning of family courts and the role of family counsellors in 
India —legal hurdles in confronting injustice and a practical approach according to it. In order 
to address the complicated dynamics and injustices that frequently beset families, family 
counsellors are essential. This summary gives a general overview of the difficulties family 
counsellors encounter while addressing family injustice and emphasizes the crucial part they 
play in fostering healthy family functioning and finding solutions to family problems. 
Additionally, it examines the many facets of family injustice, the effects on family members, 
and the methods used by counsellors to effectively resolve these issues. Family injustice 
includes a wide range of problems, such as domestic violence, child abuse, drug misuse, 
adultery, legal disagreements, and communication failures. Family members may experience 
emotional stress, strained relationships, and other long-lasting effects as a result of these 
problems. The leading experts in minimizing these injustices and promoting reconciliation are 
family counsellors. Additionally, the evolving nature of family structures and dynamics in 
today's society presents counsellors with ever-shifting challenges and opportunities. Despite 
these challenges, family counsellors employ various therapeutic approaches, including 
cognitive-behavioural therapy, family systems theory, and conflict resolution techniques, to 
address family injustice and its associated issues. They provide a safe and confidential space 
for families to express their concerns, develop coping strategies, and work toward resolution. 
This paper highlights the importance of recognizing the challenges faced by family counsellors 
in their noble pursuit of facilitating positive change within families and societies. Further 
research in this area can contribute to the development of more effective strategies and support 
systems for both counsellors and the families they serve. The research design adopted in this 
study is descriptive. 

Keywords: Indian Evidence Act 1872, Family Courts Act 1984, Family injustice, Family 


counsellors. 
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INTRODUCTION 
“When you don’t see others in person, you feel even less able to understand the decisions being 
made and you feel traumatised. Remote justice is greatly undermining confidence in the court’s 


ability to support people through the family justice process.” — Taliah Drayak.' 


The family is universally regarded as the primary unit of society and the family tend to be 
close-knit. Counsellors extend their hands to solve the dispute arising out of the family as 
catastrophe may be out of domestic violence and conjugal relationship. But when it comes to 
the practical approach of resolving the legal hurdles faced by the people in confronting injustice 
to review the Family Court Procedure Act of 1984. In that chaotic state, we stick to the selection 
process of the judges in such a way that their legal thinking capacity should be to the fullest. 
In philosophical school, it is noted that mercy and ethics are the base for law, so it is alleged 
that the family court proceedings are very slow as it consumes time. There arises a query 
regarding the gross negligence of this subject matter because of the delay of justice. When the 
people in such authority respect their place and work done because they tend to take care of 
the subjects do not postpone the cases, by understanding what the clients want as a solution. 
By comparing divorce cases Mohd. Ahmed Khan vs. Shah Bano Begum 1985? - it was a 
controversial maintenance lawsuit. In this case, the Supreme Court granted the maintenance to 
a divorced Muslim woman irrespective of what the Muslim personal law says. Supreme Court 
held that section 125 of CRPC? is also applicable to Muslims.* Supreme court concluded that 
CRPC is a secular law and there is no conflict between the provision of section 125 and those 
of Muslim personal law on the question of the Muslim husband's obligation to provide 
maintenance for the divorced wife who is unable to maintain herself. A Muslim woman is 
entitled to maintenance even after the period of iddat. The setting up of family courts and their 
functioning lies within the domain of state government in consultation with their respective 
high courts. The Family Courts Act 1984 provides for the establishment of family courts by 
the state governments in consultation with the high courts to promote conciliation and secure 
speedy settlement of disputes relating to marriage and family affairs. certain obstacles faced by 


the people confronting the injustice such as family courts removing children from home due to 


 https://atd-uk.org/2020/10/27/the-injustice-of-remote-family-court-hearings/ 

? https://indiankanoon.org/doc/823221/ 

3https://blog.ipleaders.in/analysis-scope-revision-section-125- 

crpc/#:~:text=Section %20125%200f%20the%20Criminal providing %20monthly %20maintenance%20to%20her 
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radicalisation. A practical approach in order to solve all the escalating issues by complying 
with the rules set by the government is the billion-dollar question that is popping into 
everyone’s mind, remedies for the speedy happening of cases, and giving several mandatory 


legal counselling are happening around. 
Family courts in India 


In the Family Courts Act 1984,° it is mandatory for the state government to set up a family 
court for every city or town whose population exceeds one million. In other areas of the state, 
family courts may be set up if the state governments deem it necessary 14th Finance 
Commission had recommended setting up 235 family courts during 2015-2020 in districts 
where the same were not available. the commission also urged state governments to utilize 


enhanced fiscal space available through tax devolution (32% to 42%) for this purpose. 
Escalating procedures of family court 


According to section 10 of the Family Courts Act®, the family courts are allowed to evolve their 
rules of procedure. The code of civil procedure was amended to fulfil the reason behind 


setting up the family courts. 


Section 9 of the Act’ puts special emphasis on settling disputes by mediation and conciliation 
It guarantees that the matter is addressed by understanding the two parties and reduces the 
chances of any further conflict. The point is to give priority to a mutual understanding of the 
usual process of arbitration. So, these courts mean to frame a pleasant environment where 
family disputes are settled amicably. The cases have avoided the features of a formal legal 
system during any stages of the proceeding, if the court believes that there is a possibility of 


amicable resolution, the court can direct the parents to mediation. 


5 https://www.indiacode.nic.in/bitstream/123456789/16127/1/al984__66.pdf 

® https://indiankanoon.org/doc/508449/ 

Thttps://www.indiacode.nic.in/showdata?actid=AC_CEN_3 3 00019_198466_1517807326692&sectionId=955 
O&sectionno=9 &orderno=9#:~:text=(1)%20In %20every %20suit %20or, suit%20or%20proceeding %20and%20f 
or 
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A formal overall set of laws and the normal process of adjudication cause unnecessary 
prolonging of the matter, and the dispute can deteriorate over the long haul. It tends to be an 
exceptionally horrendous experience for the families and leads to personal and financial losses 
that can devastatingly affect human relations. it again focuses on the significance of having 
guidance counsellors and psychological experts in managing such matters. Section 13 of the 
Act specifies that a party isn’t qualified to be addressed by a lawyer without the court’s express 
authorization .in any case, constantly, the court concedes this authorization, and as a rule, it is 


the legal counsellor who addresses the gatherings. 


The interesting angle regarding the procedures under the family court's watchful eye is that 
they are first referred to as conciliation. when the conciliation procedures fail to effectively 
determine the issue, the matter taken up for the court is preliminary. The conciliators are experts 
who the court designates. When the last request is passed, the wronged party has an alternative 
of filing an appeal under the watching eye of the high court. Such appeal is to be heard by a 
bench comprising two judges.® The primary object of the Family Court Acts 1984 was to give 


the chance of conciliation to the litigants and to prepare for rapid dismissal. 


Stages involved 


1. Court Counselling and Mediation 


When the respondent gets a summons from the court, he/she will need to show up under the 
watchful eye of the judge of the family court °. As previously stated, under section 9!° of the 
Act, the courts are mandated to make efforts for the settlement of disputes. Thus, at the first 
stage, the judge would allude the parties to the counsellor for going through the way toward 
counselling. it is to keep away from any worsening of conditions and to empower possible 


conciliation between the couple.!! 


8 Section 19 of the Act 

* https://www.legalserviceindia.com/legal/article-5394-procedures-involved-in-a-family-court-case.html 
‘Ohttps://www.indiacode.nic.in/showdata?actid=AC_CEN_3_ 3 00019 _198466_1517807326692&sectionId=95 
50&sectionno=9 &orderno=9#: ~:text=(1)%20In% 20every %20suit%20or, suit%20o0r%20proceeding %20and%20 
for 
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2. Evidence 


After the pleading on either side is finished, the inquiry is initiated with the petitioner. the chief 
examination if the petitioner is finished via testimony. The petitioner and the respondent will 
record the proof under the judge's steady gaze regarding his/her appeal. The provision of 
sections 15 and 16 of the Act sets out the method for recording evidence. A record of the oral 
evidence isn’t required for a family court to record a witness's evidence. Finally, just that part 
is adequate, identified with the suit or continuing, and the judge and the witness should sign 
it.!* Evidence of formal character on affidavit. The evidence of any individual where such 
evidence is true might be given by testimony and may, subject to all just exceptions, be read in 


evidence in any suit or proceedings under the watchful eye of the family court.!% 


3. Cross Examination 


The petitioner and the respondent will be allowed to cross the other party to counter-argue their 
submission and nullify the cases and evidence produced in the court. the parties can help their 


pleader prepare to record the confirmation of evidence and questioning of the other party. 


4. Decree /Order passed by the court 


After hearing the rival contentions, the court may defer the case to pass the decree and 
order to permit or excise the appeal under the court's watchful eye.'* The family court 
procedures might be held in camera if the court feels so or any party to suit needs to do 
so.!> As the family courts work with fewer formalities, they don’t record the long evidence 
of witnesses. Just that evidence of the witness is recorded and identified with the topic. 
Any report, statement, or document, identified with the topic is admissible under the Indian 


Evidence Act 1872.!° 


2 Section 15 
'3 Section 16 
'4 https://www.legalserviceindia.com/legal/article-5394-procedures-involved-in-a-family-court-case.html 
'S Section 11 
'6 Section 14 
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Role of Family Counsellors in India 

Promoting Awareness: Family counsellors play a crucial role in raising awareness about 
injustice and its impact on individuals and families. They create a safe and open space for 
families to discuss issues related to discrimination, bias, and inequality, fostering 


understanding and empathy among family members.'” 


Fostering Empowerment: Counsellors empower families to recognize their agency and 
advocate for change. Through therapy, families can develop the skills and strategies needed 


to confront injustice, challenge harmful beliefs, and advocate for their rights and dignity. 


Healing Trauma: Injustice can lead to emotional and psychological trauma within 
families. Family counsellors provide a therapeutic environment where trauma can be 
addressed and healing can begin. By addressing the emotional scars caused by injustice, 


counsellors help families move forward toward healthier relationships. 


Conflict Resolution: Many injustices within family stem from unresolved conflicts related 
to power, privilege, and bias. Counsellors are trained in conflict resolution techniques and 


can guide families toward constructive dialogue, compromise, and reconciliation. 


Educational Support: Family counsellors can provide educational resources and tools to 
help families understand the root causes of injustice and discrimination. This education 


empowers families to make informed decisions and challenge discriminatory practices. 


Advocacy and Referrals: In cases where injustice extends beyond the family unit, family 
counsellors can act as advocates, connecting families with community resources, legal 


services, and support networks that can address broader systemic issues. 


Cultural Competency: To effectively address injustice, family counsellors must be 


culturally competent and sensitive to the unique experiences of diverse families. They strive 


https://www.edupsych.in/post/why-family-counseling-is-so 


important#:~:text=Helps%20with%20problem%2Dsolving%20skills, yourself%20o0r%20your%20partner%20al 


one. 
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to understand the intersectionality of identities and how various forms of oppression may 
impact individuals and families differently. 

Policy and Systemic Change: While family counsellors primarily work at the individual 
and family levels, they can also contribute to systemic change by engaging in advocacy, 


research, and policy initiatives that address societal injustices affecting families. 


Role of Marriage and Family Therapists 

Marriage and family therapists help people manage and overcome problems with family 
and other relationships. Family counselling, or family therapy, aims to address 
psychological, behavioral, and emotional issues that cause family problems. Family 
members will work with the therapist or counsellor to develop and maintain a healthy 


relationship. 


Meaning on family counselling 

Family counselling, or family therapy, is a method to develop and maintain healthy and 
functional family relationships. The goal is to identify and address problems in family 
systems theory. this suggests that families work in systems rather than groups of people 
who function independently of each other. According to the family will influence changes 


in other parts of the family. ! 


Work environment 
Marriage and family therapists work in a variety of settings, such as private practice and 


mental health centres. Most work was full-time. 


Benefits of family counselling 

e Developing health boundaries 

e Improving communication 

e Defining someone’s role within the family 


e Improving family dynamics and relationship 


'8https://www.britannica.com/science/family- 
therapy#:~:text=Family”20therapistso20view%20the%20family,by%20relatives%20who%20live% 
20elsewhere%E2%80%A6 
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e Providing strength and coping tools for family members 
e Addressing dysfunctional infections 


e Improving the family’s problem-solving abilities 


Research from 2019 suggests that family therapy effectively addresses issues with children, 
including the following 7° 

e Conduct disorders 

e Substance addictions 

e Offending behavior 

e Depression 

e Family therapy can help reduce the risk of some mental health conditions in 


adolescents. 


According to a 2020 study, families might find therapy useful to address the following 
e Difficulty communicating or expressing emotions 

e Conflicts between siblings ‘inconsistent parenting 

e Marital problems 


e Developing a functional and healthy relationship following a divorce 


Hurdles in confronting injustice 

Family law is perceived as a realm of emotions and not as a bundle of rights.”! It is clear 
that the first hurdle for family law is. we need to treat it as a bundle of rights and 
entitlements and as the law itself and learn to look at it as a space where rights are 
negotiated, and not merely aim at saving the institutions of marriage and family, which the 
law itself, the family courts and judges talk about. The concept of gender sensitization 
programs that we conduct with the judges and the different actors in the legal system, and 
even when we look at law as a counter-majoritarian tool, it is a majoritarian tool. Law itself 
reinforces patriarchal norms and expectations; not only in the substantive part of the law 
but also in how the law plays out in the courts”. So often whenever we talk of how family 


law is structured, we only have a way the institution of marriage can be dissolved, and we 


0 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC10160927/ 
“Ihttps://www.researchgate.net/publication/326921924 Marriage Counsellors' Reflections on_the Counselling 
Process_in Family Courts_in_ India 
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have a right to maintenance. This is literally nothing else. Maintenance is also ultimately 
defined as a subsistence allowance. The Supreme Court and other courts tell us that into 
this concept of maintenance, we must add medical expenses, education, etc Family 
counsellors often face various challenges and hurdles in their profession. These challenges 
can be both rewarding and demanding. Here are some common hurdles that family 


counsellors may encounter. 


Resistance to marriage: families seek counselling when they are facing difficulties, but 
they may be resistant to change or unwilling to acknowledge their own contributions to the 


problems. Overcoming this resistance can be a significant hurdle. 


Lack of motivation: Some family members may lack motivation to participate actively in 
the counselling process. This can hinder progress and make it challenging for the counsellor 


to engage everyone effectively. 


Communication barriers: Poor communication within the family is often the root cause 
of many problems. Family counsellors may struggle to facilitate effective communication 
and resolve conflicts when family members have difficulty expressing themselves or 


listening to others. 


Complex Family Dynamics: Families come in various shapes and sizes, and each has its 
unique dynamics. Counsellors must navigate these complexities, which can be challenging, 
especially when dealing with blended families, multi-generational households, or families 


with a history of trauma. 


Cultural Sensitivity: Counsellors need to be sensitive to cultural differences and values 
within the family, as these can impact communication, expectations, and problem-solving 


approaches. Misunderstanding or neglecting cultural aspects can hinder progress. 
Emotional Intensity: Family counselling often involves dealing with high levels of 


emotion, including anger, sadness, guilt, and resentment. Counsellors must manage these 


intense emotions and create a safe space for expression. 
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Child Involvement: When counselling involves children, it can be challenging to ensure that 
their needs and feelings are addressed appropriately while also working with the adults. 


Balancing the needs of different age groups can be a hurdle. 


Ethical Dilemmas: Family counsellors may face ethical dilemmas, such as confidentiality 
concerns when one family member shares information that could impact others. They must 


navigate these dilemmas while upholding ethical standards. 


Limited Resources: In some cases, families may lack financial resources or access to support 
services that could benefit them. Counsellors may need to find creative solutions or referrals to 


help address these limitations. 


Burnout and Self-Care: The emotional toll of working with families in distress can lead to 
counsellor burnout. Maintaining self-care and seeking supervision or support is essential to 


prevent burnout. 


Legal and Safety Concerns: In situations involving domestic violence, child abuse, or other 
legal and safety concerns, family counsellors must navigate their ethical and legal obligations 


while ensuring the safety of all family members. 


Effectiveness of Interventions: Not all interventions will be effective, and counsellors may 
need to adapt their approach or refer clients to other professionals when their methods do not 
yield desired outcomes. Family counsellors play a crucial role in helping families navigate 
these hurdles and work toward healthier relationships and solutions to their problems. Effective 
counselling often involves ongoing learning, adaptability, and a deep understanding of human 


behaviour and family systems. 


Practical approach 


There should be the development of finding out the exact way for speedy trial rather than 
postponing the cases to get the remedy as of the required time. Mandatory meeting twice is 
more than enough for those who want to get separated. educating children at a younger age to 


avoid problems in the future. educating about all the issues faced in this modernized society 
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stopping them from experiencing all those obstacles Family is a very important unit to protect 


the peace and security of the country only by each and every individual striving to achieve it.”° 
Case study findings 


Despite the Protection of Women from Domestic Violence Act ** being passed in the year 2005 
to provide for more effective protection of the rights of women guaranteed under the 
constitution who are victims of violence of any kind occurring within the family, it is not being 
used effectively. the DV Act provides that the aggrieved person may approach not only the 
magistrate but also the civil court, family court or any other courts to seek relief including 
protection orders. Residence orders. monetary reliefs. Custody orders ad compensation orders. 
This provision was made for section 26 of the Act because the DV Act was conceptualized as 
a law that would be a combination of both civil and criminal law elements. Thus, it was wrong 
to understand the DV Act only as criminal law, with powers to be exercised only by the 
magistrate. other civil courts and family courts can also grant relief, which are both civil and 


criminal in nature. 


Section 26 was added specially to ensure that women facing domestic violence could claim 
relief under the DV Act only before the jurisdictional magistrate, but also in other courts such 
as family or civil courts where they may have other proceedings. In Indra Sarma v VKV 
Sharma, ”> the court held that “The DV Act has been enacted to provide a remedy in civil law 
for the protection of women from being victims of domestic violence and to prevent the 
occurrence of domestic violence in society. The DV has been enacted also to provide effective 
protection of the rights of women guaranteed under the constitution, who are victims of 


violence of any kind occurring within the family” 
CONCLUSION 


In confronting injustice, family counsellors serve as catalysts for change within the microcosm 


of the family unit, recognizing that healing and empowerment at this level can have a ripple 


3 https://global.oup.com/academic/product/a-practical-approach-to-family-law-9780198737605 
*4https://www.indiacode.nic.in/bitstream/123456789/15436/1/protection_of women_from_domestic_violence_a 
ct%2C_2005.pdf 

Shttps:/Albmania.com/2023/06/09/indra-sarma-v-v-k-v-sarma-air-2014-sc- 

309/#:~:text=In % 20this %20case%2C %20Indra%20Sarma,in%20the%20nature%200f%20marriage. 


ISBN: 978-93-95054-65-2 233 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


effect throughout society. By addressing issues related to injustice, they contribute to the 
creation of more equitable and inclusive family environments, which in turn can help build a 
more just and compassionate society. Role of family counsellors in confronting injustice is 
pivotal in addressing systemic, interpersonal, and familial inequities. These professionals serve 
as agents of change, helping families navigate the complex dynamics of injustice and inequality 


within their homes and communities.”° 
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SURROGACY (REGULATION) ACT, 2021 — A CRITICAL APPRAISAL 
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ABSTRACT 
Sometimes when making something so precious and beautiful it takes extra heart. 


Infertility is a global health issue affecting millions of people of reproductive age worldwide. 
Available data suggest that 48 million couples and 186 million individuals have infertility 
globally. In India Infertility affects approximately 15 percent of couples. Due to this, they 
undergo Intrauterine insemination (IUJ), In vitro fertilization (IVF), and Intracytoplasmic 
sperm injection (ICSI). Among these, the primary factor is surrogacy. Surrogacy allows people 
to have a child if they can't be pregnant themselves. Conservative estimates show that more 
than 25,000 children are now being born through surrogacy in India every year. It has been 
followed all over the world since ancient times. History says that many emperors and rulers 
have followed surrogacy to bring about their offspring. Even Tamil literature had accounts of 
surrogacy that had been practiced in ancient times. So, when considering how long surrogacy 
has been around, it’s clear that it’s been occurring for thousands of years. Hence, while 
traditional surrogacy has been practiced for ages, gestational surrogacy was developed much 
more recently. In 1978, the first in vitro fertilization (IVF) baby was born. Just five years later, 
in 1982, the first baby from an egg donation was born. The combination of these two innovative 
technologies resulted in the emergence of gestational surrogacy, which was first performed in 
1985 and has grown exponentially in popularity over the past 20 years. Over time, surrogacy 
laws have evolved to embrace the family-building practice for hopeful parents nationwide. 
Educational initiatives drive understanding of the nature of surrogacy and its implications for 
couples and individuals hoping to build or grow their families. In India, The Surrogacy Act 
2021 was passed in December 2021 and this law came into force in January 2022. This paper 


aims to study the law's merits and demerits in depth. 


Keywords: Infertility, Traditional Surrogacy, Gestational Surrogacy, Commissioning Parents. 
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INTRODUCTION 


Infertility is a global health issue affecting millions of people of reproductive age worldwide. 
Available data suggest that 48 million couples and 186 million individuals have infertility 
globally. In India Infertility affects approximately 15 percent of couples. Due to this, they 
undergo Intrauterine insemination (IUJ), In vitro fertilization (IVF), and Intracytoplasmic 
sperm injection (ICSI). Among these, the primary factor is surrogacy. Surrogacy allows people 
to have a child if they can't be pregnant themselves. Conservative estimates show that more 


than 25,000 children are now being born through surrogacy in India every year. 
1.1 Surrogacy and its forms— Conceptual analysis 


Oxford Dictionary defines Surrogacy as the practice of giving birth to a baby for another 
woman who is unable to have babies herself. According to Merriam-Webster Dictionary 
Surrogacy is the practice by which a woman (called a surrogate mother) becomes pregnant 


and gives birth to a baby to give it to someone who cannot have children. 


However, within that broad definition, there are many different ways to define surrogacy — by 
the way, the embryo is created, by whether the surrogate is compensated or not, and more.! 


Here are just a few different types of surrogacies to explore: 


e Traditional vs. Gestational Surrogacy 
e Commercial Surrogacy 

e Altruistic Surrogacy 

e Agency Surrogacy 

e Independent Surrogacy 


e Identified Surrogacy 


Surrogacy is a form of third-party reproduction in which a woman consents to carry a 
pregnancy for the intended parent(s) who cannot conceive for medical reasons or those who 
are a gay couple Surrogacy is one of the most debated and controversial topics in the world. It 
is a form of assisted reproductive technology (ART) where a surrogate mother gestates, carries 
a pregnancy for another woman, and then gives birth to that child. In this process, the surrogate 
mother agrees to carry and give birth to the baby of the intended parents who will use their egg 


donation services in exchange for money. There are two forms of surrogacy: traditional 


 https://www.adoptionchoices.org/types-of-surrogacy-definitions/ 
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surrogacy and gestational surrogacy. Traditional surrogacy uses the surrogate mother’s egg for 
conception. In contrast, gestational surrogacy is performed by transferring embryos made 


through IVF with eggs from the intended mother or a donor. 
1.2 Glossary 


In addition to understanding the definition of surrogacy, it is necessary to understand the 


various terms associated with the process. Here are some surrogacy definitions to be aware of: 


e Intended Parent”: This is the person who cannot carry a baby to term and hires a 
surrogate instead. Their egg or sperm may be a part of the transferred embryo and be a 
single parent or married. 

e Surrogate: This is the woman who carries a baby to term for the intended parents. 
Usually, she is between the ages of 21 and 35, has had a successful pregnancy, and 
already has children. Surrogates are sometimes also called gestational carriers. 

e Egg or Sperm Donor: In cases where the intended parent cannot create an embryo on 
their own, this is the person whose gamete they use to complete their embryo. This 
could be someone they know, or they may find a donation from an anonymous person 
through a gamete bank or fertility clinic. 

e In Vitro Fertilization: This is the medical process used to fertilize an egg outside of a 
woman’s uterus. In surrogacy, a fertility specialist will collect eggs and sperm from the 
intended parents (or from a donor), fertilize the egg in a test tube or culture dish, and 
then implant this embryo into the surrogate’s uterus. 

e Surrogacy Agency: This is the organization that helps intended parents and 
prospective surrogates through every step of the surrogacy process, from screening to 
matching to mediating contact and more. 

e Fertility Clinic: This is the medical organization that completes the IVF and embryo 
transfer processes. Both intended parents and surrogates will need to work closely with 


their fertility clinic to complete their surrogacy. 


> Types of Surrogacies- Adoption and Surrogacy Choices of Colorado (adoptionchoices.org) 
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2 Ancient references to Surrogacy Practices 


Surrogacy, as it is known today, has only been around for the last 30 years. However, the idea 
of surrogacy has been around for much longer — even tracing back to Biblical times. To 
understand why people, choose surrogacy and what they go through to create a family, it is 


essential to go back even further than that. 
2.1 Biblical Times* 


The first mention of surrogacy can be found in “The Book of Genesis” in the story of Sarah 
and Abraham. Sarah, who was married to Abraham, could not conceive a child of her own due 
to barrenness, so she turned to her servant Hagar to be the mother of their child. This was a 
case of traditional surrogacy, where the surrogate uses her egg in the child she’s carrying for 
the intended parents. Even though Sarah wasn’t biologically related to the baby, they both 
claimed him as their own. Up until about 30 years ago, traditional surrogacies like these were 


the only way intended parents could create a child through surrogacy. 
2.2 In Mahabharatham‘ 


In addition to artificial fertilization, there existed in ancient India a practice known as Nyog 
Pratha. This practice was followed by young widows who did not have children when their 
husbands were alive but sought motherhood, infertile women, and women whose husbands 
were impotent. The chosen male for the act, in today's times, may be called a surrogate father. 
A revered person, who may or may not be related to the woman, was chosen for surrogate 
fatherhood. More often, it was the brother-in-law of the woman, who became the surrogate 
father. There were clauses associated with the niyog process. That the chosen man would have 
no claim over the child, that the act would be only for rightfully bearing a child and not for 
pleasure, that he would be allowed a maximum of three times, that while performing the act 
both partners should not be driven by lust or passion, and that the man and the woman would 
neither see each other's face nor involve in foreplay during the sexual act. Niyog Pratha is 


described in the Manusmriti and the Mahabharata. 


3 In the book of the bible — Genesis 16:1-16 
4 Surrogacy and Artificial Insemination in Ancient India: An Analysis (myindiamyglory.com) 
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2.3 Notable Timeline for Surrogacy* 


1944: Dr. John Rock and lab technician Miriam Menkin are the first researchers to 
fertilize a human egg outside of the body. 


1976: Lawyer Noel Keane creates the first legal surrogacy arrangement. 
1978: The first “test-tube baby,” Louise Joy Brown, is born. 

1980: The first paid surrogacy arrangement occurs. 

1985: The first successful gestational surrogacy takes place. 


1986: Mary Beth Whitehead gives birth to Melissa Stern and refuses to give up custody, 
initiating the Baby M. case. 


1990: Anna Johnson seeks custody of the child she carried as a gestational surrogate, 
leading to the Johnson v. Calvert case. 


3. Legal implications in Surrogacy 


Due to lower surrogate rates and a lack of restrictions, India gained notoriety as the "Surrogacy 
Capital" of the globe.° When Kanupriya, the second IVF baby born globally and the first in 
India, was born in Kolkata in 1978, the procedure rose to fame in that country. It began many 
years ago, but there are still no established regulations governing it. Although commercial 
surrogacy was made lawful in India in 2002, the legislators didn't make any effort to codify the 
law until 2008, therefore before then, it was practiced without any legislative regulatory 


framework. 


The Indian Council of Medical Research (ICMR) published regulations for surrogacy 
agreements in 2005. According to the standards, the couple and the surrogate mother would 
decide on the amount of financial compensation that the surrogate mother would be entitled to. 
The guidelines further stated that the surrogate mother must give up all parental rights to the 


surrogate child and cannot donate her eggs for surrogacy. 


> Baby Manji Yamada vs Union of India & Anr on 29 September, 2008 (indiankanoon.org) 
Jan Balaz Vs Anand Municipality (indiankanoon.org) 

Analytical Study on Surrogacy Regulation Rules, 2022 | Lawrbit 

° https:/www.legalserviceindia.com — article -782 — Surrogacy in India 
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3.1 CASE LAWS 
3.1.1 Baby Manji Yamada vs Union of India’ 


Baby Manji Yamada was a child born to an Indian surrogate mother for a Japanese couple who 
separated a month before the child’s birth and the child's future was left in the dark. The 
biological father, Ikufumi Yamada wanted to take the child to Japan but the legal framework 
had no such provision for such a case nor did the Japanese government permit him to bring the 
child back home. In the end, the Supreme Court of India had to intervene and the child was 
allowed to leave the country with her grandmother. The biggest impact of the Baby Manji 
Yamada decision has been that it spurred the government of India to enact a law regulating 


surrogacy. 


The Supreme Court of India in 2008 held surrogacy permissible in India after Manji’s case 


which increased international confidence in going in for surrogacy in India. 
3.1.2 Jan Balaz Vs Anand Municipality® 


Gujarat High Court ruled that the birth certificate of the child born through surrogacy will carry 
the name of the surrogate mother as against the biological mother and the child would be 
granted a passport of India which certifies him as the Indian Citizen and the surrogate mother 
turn had to give the child to a German couple in adoption, who had sought the services of Indian 
surrogate mother. The Supreme Court is still seized of an appeal against this decision and 
during its hearing, the Supreme Court felt a grave need on the subject which made way for the 


proposal of the bill of Parliament. 


All these cases have provoked academic interest and have brought the surrogacy ban bill into 


existence that rules out surrogacy rules for foreign citizens approaching Indian mothers. 


The ban is already in place through a letter dated 28th September 2015 from ICMR to all clinics 
in India that directs them not to assist foreign couples in having a child through an Indian 


surrogate mother. 


TAIR 2009 SC Page 84 
8 Indiankanoon.org 
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3.2 Assisted Reproductive Technology Bill, 2013? 


The Assisted Reproductive Technology Bill, 2013 was pending for quite a while which did not 
allow commercial surrogacy that involves the exchange of money for anything other than 
paying for medical expenses for the mother and the child. The bill also prohibited couples 
already having one child, foreigners or Overseas Citizens of India (OCI), holders as well as 


live-in-Partners, single people, homosexuals, and widows from opting for surrogacy. 
3.3 Surrogacy (Regulation) Bill, 2016 and 2019° 


In 2016, a Surrogacy (Regulation) Bill was introduced and passed in Lok Sabha, the lower 
house of the Indian parliament, proposing to permit only Indian heterosexual couples married 
for at least 5 years with infertility problems to access altruistic or unpaid surrogacy and thereby 
banning commercial surrogacy. The 2016 bill lapsed owing to the adjournment of the 


parliament session. The bill was reintroduced and passed by the Lok Sabha in 2019. 
3.4 Surrogacy (Regulation) Act, 2021:° 


On 25th December 2021, the Act got the permission of the President and came into effect on 
25th January 2022. It defined the term 'commercial surrogacy as "the buying and selling of 
human embryos Le, commercial surrogacy is banned in the whole country. It has introduced 
new surrogacy regulations and provides that a single man or woman cannot opt for surrogacy. 
It prohibits commercial surrogacy and it permits only altruistic surrogacy which involves no 
monetary compensation to the surrogate mother other than the medical expenses and insurance 
coverage during pregnancy. The aim is to discourage commercial surrogacy that is done for 


money. The Act provided that: 


o A woman who is a widow or a divorcee between the age of 35 to 45 years 
or a couple, defined as a legally married woman and man, can avail of 
surrogacy if they have a medical condition necessitating this option. 

© It also bans commercial surrogacy, which is punishable with a jail term of 


10 years and a fine of up to Rs 10 lakhs. 


° The legal view of Surrogacy in India — Tripaksha Litigation 
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© The law allows only altruistic surrogacy where no money exchanges hands 


and where a surrogate mother is genetically related to those seeking a child. 


4 Issues, Concerns and Thoughts 
4.1 Issues 
e Child Trafficking: The business of trafficking children has greatly increased 
as a result of surrogacy. 


e Surrogate mothers are treated as cheap laborers:!° 


Surrogate Payments before the New Law 2022 Payments in Rs. 


Fresh Surrogates Rs. 3.5 to 4 lakhs 
Experienced Surrogates Rs. 5 to 6 lakhs 
Medical screening process Rs. 50k to 60k 
Cycle medication and transfer fees Rs. 60 to 80k 
Extra pay for carrying twins Rs. 1.5 to 2 lakhs 
For C-section delivery Rs. 90k tol.2 lakhs 
For maternity clothing Rs. 30k to 40k 
Monthly allowance during pregnancy Rs. 20k to 30k 


e Health Issues with the Infant: There are several health concerns with the 
baby, including Low Birth Weight, Genetic Abnormalities, etc. 

e Aspects relating to emotions: Since the surrogate mother transfers the child 
to the surrogate parents without first consulting the mother, the child does 
not experience the same level of maternal affection. 

e Psychological Effects: In addition to legal issues, surrogacy has 
psychological effects. In India, there have been numerous instances of 
surrogate mothers being subjected to mental harassment. 

e A lot of long-term health problems will occur after the pregnancy There is 
an increased lifetime risk of chronic hypertension and cardiovascular 


disease. Due to this, they should be paid more. 


‘0 https://fertility world.in/blog/surrogate-mother-cost-in-india-best-surrogate-agency/ 
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4.2 The Key Observations on The Surrogacy (Regulation) Act, 2021: 

4.2.1. Section 4: Commercial surrogacy is strictly prohibited and only altruistic surrogacy can 
be practiced. Under the following purposes, surrogacy is permitted- Infertile, Altruistic 
(Unselfish) purpose, no commercial surrogacy, no prostitution or sale of a born surrogate child, 


for any other purpose or disease for which regulation made by the Board allows. 


Benefits 
Surrogacy has given a new form of women trafficking where illiterate women and women in 
rural areas are trafficked to run the reproductive industry. By prohibiting commercial surrogacy 


this act eradicates the possibility of women trafficking and women being exploited. 


Thoughts 
This negates the opportunity of having a baby for many couples who couldn't have an altruistic 
surrogate mother to bear their child. Can commercial surrogacy be permitted only for Indian 


citizens with strict governing laws? 


4.2.2. Section 3: No surrogacy clinics, unless registered under this Act, shall be involved in 
any surrogacy activities or procedures; or employ any person who does not possess 
qualifications prescribed in the Act. 
1. Compulsory Registration of Surrogacy Clinic, 
2. No surrogacy at any other place than the registered clinic, no Specialist or medical 
practitioner shall perform commercial surrogacy 
No Specialist or medical practitioner to perform without qualification 
4. There shall be an established Registry called the National Assisted Reproductive 
Technology and Surrogacy Registry for the registration of surrogacy clinics under this 
Act. Along with the Center, every State and Union territory shall establish a similar 


kind of Board for surrogacy matters. 


Benefits 

1. This law terminates unqualified workers, halts criminal activity, and provides 
knowledgeable guidance. 

2. The possibility of greedy unskilled or unqualified doctors performing such procedures 
which might result in fatal incidents could be prevented. 

3. Activities of the registered clinics could be monitored closely for a code of conduct and 


hence proper governance shall be employed. 
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Thoughts 
Considering that Registration must be renewed every three years, presents an issue when the 
qualified doctor and the team had to leave the clinic before the renewal period and the clinic 


continues to function without a registered practitioner. 


4.2.3. Section 2(r): The intended couple shall be a legally married Indian man and woman, 
the man shall be between the ages of 26-55 years and the woman shall be between the ages of 


-50 years, and shall not have any previous biological, adopted, or surrogate child. 


Benefits 
1. The law confines surrogacy to legal marriages which negates the possibility of 
confusion and conflicts that might arise regarding custody and legal heir status of the 
child if the parents intend to separate. 
2. The maximum age is set up in such a way that the parents will have an option of having 
a baby only when they are still in good physical health for parenting and will have less 


chance of expiring while the child is still too young to live alone. 


Thoughts 
The surrogate mother shall be an Indian woman between the age of 35-45 years, intending to 
avail of the surrogacy. Any woman intending to be a surrogate mother cannot be a surrogate 


more than once in her lifetime. 


4.2.4. Section 4(iii)(b)(IV): forbids a woman from being a surrogate mother more than once. 
Benefits 
This helps women from exploitation and stops making this a business 
Thoughts 
1. Women over the age of 28 may be allowed to be surrogate mothers since they will be 
able to create a child in comparison to women between the ages of 35 and 45, who may 
not all be physically robust or may have health issues. 
2. When an intending couple has a medical necessitating surrogacy, it shall obtain a 
‘Certificate of Essentiality/Infertility’ from the National/State Assisted Reproductive 


Technology and Surrogacy Board. 
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4.2.5. Section-6: Written consent of the surrogate mother is necessary and she shall be told all 

the side effects of the birth. 

Benefits 
The possibilities of false claims and hopes given to the surrogate mother are eliminated. 
Makes the surrogate mother fully aware of the process and procedure thereby 
eliminating the possibility that the surrogate mother is tricked or exploited. 

Thoughts 
The written consent could be signed in the presence of a magistrate or a district Judge 
after getting oral consent. This would eliminate the possibility of forged and falsified 


documents. 


4.3 Additional Thoughts: 

1. The surrogate mother faces several challenges if the baby dies in the womb before 
delivery. Infection of the womb, Septicemia, DIC (disseminated intravascular 
coagulation), Thromboembolism, Pulmonary edema, Renal failure, Cardiac failure, 
Shock/Death, Amniotic fluid embolism. Will the surrogate mother continue to receive 
support from the intended parents for the recovery of her health and well-being? In case 
the surrogate mother dies due to complications in childbirth or during pregnancy, will 
her family be taken care of? 

2. Ifawoman has a child who dies while still being a child due to any natural or unnatural 
cause, and the woman is unable to conceive again, is surrogacy an option for the woman 


to have an heir through surrogacy? There could be more explanation on this. 


CONCLUSION 


Although surrogacy is a fantastic way for these couples to have children, more people should 
embrace it. The inability of a woman to give birth must be accepted. Greater awareness is 
required in this area, as well as clarification of the appropriate legal obligations. Although the 
decision to prohibit commercial surrogacy has numerous positives, it also eliminates the 
possibility of having a kid for many couples who could not find an altruistic surrogate mother 
to bear their child. This could be examined and modified so that every willing couple has an 
equal opportunity. Furthermore, lone parents must be adequately represented in legislation. 


The Surrogacy Regulation Act 2021 contains numerous notable characteristics that govern the 
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surrogacy procedure and protect the intending parent, surrogate mother, and kid. However, as 
stated above, the law still has room for improvement by taking a broad range of 


factors into account. 
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SURROGACY IN INDIA — A LEGAL PERSPECTIVE 
Yogalakshmi G* 
ABSTRACT 


Thiruvalluvar, the legendary Tamil poet, and philosopher imprints, “The pipe is sweet, the lute 


is sweet. Believe only those who have not heard the prattle of their infants.” 


Thus, we lay immense importance on our progeny. Nature is an impeccable artist who has 
created humans with the power to procreate and leave their footprints for ages to come. The 
most sacred place on Earth is the mother’s womb. This is the reason why even our Hindu gods 
are placed in the “Garbhagriha” (meaning womb) in Indian temples. But what if a woman’s 
womb does not have the ability to carry a foetus and deliver it? A point to ponder upon. There 
could be many reasons for this aberration. But the compelling question here is - “Is there a way 
that such a woman /couple could attain parenthood?” There are many great souls who adopt 
the orphans. But there are many couples who strongly wish to have the child that carry their 
genes, to see the semblance in their eyes or nose. With the advancement of technology in the 
modern era - when we could reach the Moon and the Mars, science has given us a technology 
to make this dream come true. The holy grail is a “borrowed womb” and the most awaited word 


in human evolution is “Surrogacy” 


The scope of the paper is limited only to surrogacy in India. A few details about other countries 
were discussed only to give an overall understanding. The main objective of this paper to get 
an understanding of the surrogacy practices in India and how it is regulated by the latest 


Surrogacy and the Assisted Reproductive Technology Acts of 2021. 


Key words: Surrogacy in India, The Surrogacy Act, Gestational Surrogacy, Altruistic 


Surrogacy 


“LLB Hons, First year, MGR University. Email: lakshmi2311@yahoo.com 


ISBN: 978-93-95054-65-2 247 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


INTRODUCTION 


In India, commercial surrogacy is a USD 2.3 B industry until now. Above 50% of people who 
seek surrogacy are from western countries. Every year, almost 25,000 babies are born through 
surrogate mothers. Now let us try to understand What is surrogacy? The Latin word, 
“surrogatus” literally means “substitute”. Substitute means “a person acting in place of 
another”. Surrogacy is the process by which a woman carries the baby of an intending couple 
in her womb till maturity and delivers the baby. Such a benevolent womb donor is called a 


surrogate. 


Types of surrogacies: 
Based on medical procedures: 


1. Traditional Surrogacy: 
Here the sperm of the intended father (/ a donor) is used to fertilise the egg of the 
surrogate using Intra Uterine Insemination (IUI). The surrogate also donates her egg 
along with the womb, thus becoming the biological mother of the baby. The medical 
process involved is relatively simpler. However the legal process becomes complex, 
requiring the child to be adopted by the intending mother after its birth. The child may 
also have the characteristics of the surrogate since her egg has been used. The practice 


of traditional surrogacy is drastically decreasing due to these complications involved. 


2. Gestational Surrogacy: 
In Vitro Fertilisation (IVF) is used to create the embryo in the laboratory by using the 
sperm of intending father (/a donor) and egg of intending mother(/ a donor). This 
embryo is then implanted into the uterus of the surrogate. Here the legal process is 
simpler as the surrogate is not biologically related to the baby, while the medical 
process involves extracting the sperm and egg separately and fertilising and then 
transferring to the surrogate. Intra Uterine Insemination (IUI) and In Vitro Fertilisation 


(IVF) are known as Assisted Reproductive Technologies. 
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Based on commercial benefits: 


1. Altruistic Surrogacy!: 
The surrogate mother denotes her womb to help the intending parents / an intending 
woman who is unable to conceive. The surrogate does not receive any monetary 
benefits in return, except for the medical insurance for a fixed period and the medical 


expenses incurred in carrying the pregnancy and child birth. 


2. Commercial Surrogacy: 

In this, a woman accepts to be a surrogate for monetary benefits. She does surrogacy as 
a source of work and gets paid for her time and effort. The problem is that many 
foreigners have been exploiting the plight of poor Indian women and used them as 
surrogates. There were also intermediate agents who commercialised surrogacy and 
acted as a bridge between the intending couple and the surrogate. They extracted huge 
amounts of money from intending couples while paid meagre amounts to the surrogate 
mothers, which is truly unfair. 

So, there came a dire necessity for our government to enact laws to streamline and govern the 

surrogacy process. This resulted in Assisted Reproductive Technology Act, 2021 and 

Surrogacy Act, 2021. 


Assisted Reproductive Technology (Regulation) Act, 2021 


This Act governs the processes related to Assisted Reproductive Technology (ART). It 


specifies the 


1. Eligibility of persons who can use ART - infertile couples unable to reproduce after one 
year of unprotected coitus. 

2. Provides a system to set up the National Assisted Reproductive Technology and 
Surrogacy Boards. 
Rules and regulations for ART clinics and banks. 


4. Rules for preventing misuse of ART clinics. 


' The Surrogacy (Regulation) Act,2021, s. 2(1)(b) 
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The Surrogacy (Regulation) Act, 2021 


The Act, passed on 25 Dec, 2021 regulates the surrogacy in India. Preamble of the Act provides 


for - 


1. Appointment of appropriate authorities for regulating and practising the surrogacy 
practices. 
2. Establishment of National Assisted Reproductive Technology Board (NART) and 
Surrogacy Board (24 members, including Health Minister). 
3. Establishment of State Assisted Reproductive Technology Board (SART) & 
Surrogative Board (21 members, including State Health Minister). 
4. Establishment of National Registry and Authorities. 
Statutory bodies are discussed in surrogacy and referred in ART Act. They govern the 
Regulation & Registration of surrogacy clinics, Regulation of surrogacy procedures and the 


Offences and penalties when violated. 
Eligibility criteria of intending parents? : 


1. Should have a medical conditional necessitating surrogacy to become parents. 
Certificate of recommendation from District Medical Board is essential. 

An Indian woman who is a widow or divorcee between 35-45 years. 

Should be of Indian origin. 

Intending couple should be married. Surrogacy is not permitted for unmarried couple. 
Wife age should be 23-50 years and husband age should be 26-55 years. 


The couple should have been married for at least 5 years before opting for surrogacy. 


SOD ge Re SS 


They should not have any other surviving child. If they have a disabled child or a child 
with fatal illness certified by medical board and approved by authority, then they 
become eligible to go for surrogacy. 


8. Court order from first class or above magistrate is necessary. 


Eligibility criteria for surrogate mother? : 


1. Married woman having a child already. 
2. Age should be 25-35 years. 


3. A women can act as surrogate mother only once in her lifetime. 


> The Surrogacy (Regulation) Act, 2021, s. 4(ii)(a), 4(iii)(c) 
3 The Surrogacy (Regulation) Act, 2021, s. 4(iii)(b) 
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4. Medical and Psychological fitness certificate of the surrogate mother is necessary. 
5. She should be a close relative of the intending couple. 


Rights and duties of intending parents‘ : 


1. Should take insurance cover for the surrogate mother for 36 months from day of 
implantation of embryo. 

2. The intending couple/ woman should not abandon the child on any reason like disability 
or sex etc. 


Rights and duties of surrogate? : 


1. Altruistic surrogacy — no charges, fees, monetary incentive, remuneration etc except 
the medical expenses and insurance coverage for surrogate mother 

2. She should not donate any oocyte or gamete. So, the surrogate Act allows only 
Gestational Surrogacy. 
She should act as surrogate mother only once in her lifetime. 

4. The surrogate mother has an option to withdraw the consent she has given before the 


embryo implantation. 


Rights of the new born baby’? : 


Abandoned child means a child deserted by intending parents and declared abandoned by Child 


Welfare Committee under JJ Act. 


1. Under the new Surrogacy Act, the child cannot be abandoned by the intending parents 
on any condition. 
2. The child will have all the privileges and rights of a natural child to the intending 


parents/ intending woman. 


Duties of surrogacy clinics’ : 
Surrogacy clinics perform Assisted Reproductive Technology and surrogacy procedure. They 


1. Should be registered and the registration should be valid for 3 years. Need to register 


again and display the certificate in the clinic. 


4 The Surrogacy Regulation Act, 2021, s. 4(iii)(a)(II) 
5 The Surrogacy (Regulation) Act, 2021, s.4(ii)(b) 

® The Surrogacy (Regulation) Act, 2021, s. 8 

7 The Surrogacy (Regulation) Act, 2021, s.3 
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2. Should not perform sex selection. 
Should not employ unqualified staff. 

4. Should not conduct medical termination of pregnancy in surrogate mother without 
consent from appropriate authority as per Medical Termination of Pregnancy (MTP) 
Act, 2021. 

5. Commercial surrogacy banned and no advertisement for surrogacy should be published. 

6. Should inform the surrogate mother about all known side effects and after effects. A 
written consent (in her known language) should be taken from the surrogate mother. 

7. Should maintain all records & reports for 25 years or if there is a court case that runs 


longer than this, then the records have to be maintained till the case is closed. 


National ART and Surrogacy Registry and Appropriate Authorities? : 


National ART and Surrogacy Registry are common for both ART and surrogacy procedures. 
This is for registering clinics, banks, donors, surrogacy mother details, registering ovum, 
people involved etc. Appropriate Authorities grant, cancel or suspend the surrogacy clinics’ 
registrations and investigate complaints regarding ART and surrogacy and take appropriate 


legal actions. 
NART & SART boards? : 


These are formed to advise on policy matters related to surrogacy and to implement the rules 


and to supervise surrogacy clinics, banks, registry, and authorities. 


Punishments!®: 


1. Commercial surrogacy, advertisement, selling embryo, abandoning the child, 
exploiting surrogate mother or conducting sex selection will be punished with 10 years 
imprisonment with Rs 10 lakh fine. 

2. 5 years imprisonment with Rs 10 lakh fine for any person contravening the surrogacy 


act. 


8 The Assisted Reproductive Technology Act, 2021, s. 9-14, The Surrogacy (Regulation) Act, 2021, s, 35-37 
° The Assisted Reproductive Technology Act, 2021, s. 3-8, The Surrogacy (Regulation) Act, 2021, s. 17-34 
‘0 The Surrogacy (Regulation) Act, 2021, s. 38-45 
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3. Any intending couple or intending woman seeking commercial surrogacy is punished 
with Rs 5 lakh fine and 5 years imprisonment for first time and 10 years plus Rs 10 lakh 


for subsequent offences. 


Surrogacy in other countries 


Let us look at how the Indian surrogacy resonates with or differs from the surrogacy in other 
parts of the world. Some countries allow commercial surrogacy while others permit only 
altruistic surrogacy. Italy, Germany, France, Bulgaria, Portugal, and Spain do not permit any 
form of surrogacy. UK, Ireland, Denmark, and Belgium allow only altruistic surrogacy. In US, 
states like New York, Louisiana and Michigan ban surrogacy. California, Washington D.C, 
Florida, New Jersey, New Hampshire, Delaware, Arkansas, Texas, Connecticut, Oregon, 
Rhode Island etc allow commercial surrogacy. Countries like Australia (in some parts) mandate 
the surrogate also to be an Australian. Most parts of Australia consider commercial surrogacy 
illegal. In some places, the surrogate remains as the legal guardian of the baby till certain legal 
processes are completed. A baby’s citizenship also becomes complicated due to these varying 
laws in different places and here we are not dealing with a product or a project, but a real heart 
ticking human life. Also, all countries need to consider the principles of Universal Declaration 
of Human Rights (UDHR) when creating and implementing surrogacy related laws. It is not a 
simple process but creating a human life with multiple stakeholders involved, there needs to be 


a clear set rules and regulations. A need for common laws is the need of the hour. 


International surrogacy means hiring a surrogate from another country to carry and give birth 
to an intending couples’ child. Before the Surrogacy Act of 2021, India served as a destination 
for international surrogacy. The main reason was the low cost involved in getting a surrogate 
mother and the cost of IVF treatment was miniscule compared to that in other countries. The 
huge population and the poverty of our Indian women forced them to act as surrogate mothers 
for unknown human life, biologically belonging to someone else. Whatever be it, motherhood 
is still motherhood and birth of a child is always sacramental in whichever way it happens. 
There were several issues relating to the citizenship of the new born, fraud where either the 
intending couple were cheated or the surrogacy was paid a meagre amount with the 
intermediate agents pocketing the gains, abandonment of the child etc. The Surrogate Act, 2021 
has completely banned Commercial surrogacy. So, this act hopes to put an end to the above 
issues and to prevent the exploitation of poor Indian women for monetary benefits. However, 


in one sense, this would also have an impact on Indian Medical Tourism for surrogacy. 
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Case laws 


The advancements in medical technology have made surrogacy possible. But there were many 
legal complications after the child was born. What happens when the intending couple divorce 


after surrogacy commencement but before child birth? 


The Baby Manji Yamada vs. Union of India and Another (2008)! case addresses this issue. 
This case deals with the custodial rights of a father. The Japanese couple who had opted for a 
surrogate child divorced a month before the baby was born. The Supreme court granted 
custodial rights to the genetic father, based on the surrogacy agreement, and instructed the 
Government to issue passport to the baby girl. Before the Surrogacy Act of 2021 was enacted, 
India was considered as a commercial surrogacy hub and foreigners used Indian surrogate 


mothers to have their child. 


In Jalan Balaz v. Municipality of Anand’? case, a German couple used an Indian surrogate 
mother to have their child and they had twin babies. Now, what will be the citizenship of the 


babies? German or Indian? 


German Government refused citizenship to the babies as their law did not recognize parenthood 
through surrogacy. However, the Indian Government decided that since the children were born 
in India and the surrogate mother was an Indian, the twins could be issued Indian passports!?. 
After that, the couple applied for adoption of the twins in German courts. The recent Surrogacy 


Act specifically states that the intending couple should be of Indian Origin. 


In P. Geetha v. The Kerala Livestock Development Board Ltd., 201 5/* the question of whether 
a mother who had a baby through a surrogate is eligible for maternity leave was debated. 
Another similar case is K. Kalaiselvi v. Chennai Port Trust!>. In both the cases, there was a 
serious discussion about maternity benefits of a biological mother who used surrogacy as a 


means of child birth. 


In Delhi court, a plea was filed by Karan Balraj Mehta (an unmarried man) and Pankhuri 
Chandra (a mother of one) against ART and Surrogacy Acts, 2021. It states that these Acts are 


discriminating to single men and married women with a child who wants to have a child 


13 §CC 518 

ATR 2010 Guj 21 

'3 The Citizenship Act, 1955, s.3(1)(c)(ii) 
'4 SCC Online Ker 71 

'S W.P (C) No. 8188/2012.6 
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through surrogacy. But the centre stated in the affidavit that due diligence was carried out 
before enacting these and these were mainly enacted to prevent commercialisation of embryos 
and new-borns. In a recent case, the Gujarat High Court held that taking into consideration the 
agreement between the intending parents and surrogate mother, the new born child was 
required to be handed over to the intending parents since there is no provision in the Surrogacy 


Regulation Act for the surrogate mother to retain the specific period for breastfeeding. 
CONCLUSION 


Earlier, ICMR guidelines, 2005 were the only guidelines related to surrogacy in India. These 
were only suggestive and not legally binding. Many foreign citizens have been exploiting the 
poverty of Indian women and used them as surrogates. Surrogacy was largely commercialised 
and practiced without proper legal remedies for issues. The Assisted Reproductive Technology 
Act, 2021 and The Surrogacy Regulation Act, 2021 were enacted to address the various issues 
concerned with surrogacy. Though these acts have tried to address all the major issues, still 


there appears to be a wide scope for improvement. 
Some Issues that need to be addressed: 


1. Number of attempts of surrogacy procedures on the mother for a single surrogacy needs 
to be decided. The law does not clarify this. 

2. If the surrogate mother wants to withdraw from surrogacy after embryo implantation, 
is it possible? there is no law to address this. 

3. Women cannot go to work for a certain period during pregnancy, but they are not 
compensated for their time. This reinforces the concept of no economic value for a 
women’s time and effort (work). 

4. Exclusion of single men, unmarried couples, homosexual couples and trans persons to 
become parents by surrogacy. Does not allowing LGBTs and single men for surrogacy 


16 of our constitution? 


violate “Right to Privacy 
5. Is mandating a medical certificate from the intending couple a violation of the privacy 
rights? 
6. The surrogacy act specifies that the surrogate should be a close relative of the intending 


couple. But there is a risk of the surrogate mother enjoying a proximity with the child 


'6 The Constitution of India, Art. 21 
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even after its birth if she is close relative. This may lead to future emotional 
complications. How to overcome this? 

7. Does this law make the life of disabled children and children with life threatening 
diseases even worser? Instead of focussing on the treatment of such children with 
dignity, does it permit (or encourage!!) the parents to have another child through 


surrogacy? 


Fis FAS 28 2g 2g 2g 2g 2s 288 28 28 2s 2s 2k 2k 2g 2k 2s 2s 2S 2S 2 2 2K ok 
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CONTINUING PRACTICE OF DOWRY MENANCE IN INDIA- AN OVERVIEW. 
CALLING FOR A RENEWED CAMPAIGN TO CONTAIN THE SOCIAL EVIL 


Ashvini. Anand* 


ABSTRACT 


When a lady is married, her in-laws could get a dowry payment in cash or in kind. Dowry is a 
social evil that has produced unimaginable acts of torture, irreparable injury to women, and 
contamination of the Indian marital system. Marriage is considered a source of joy, happiness, 
and new beginnings in married life and is a crucial part of society. However, from the 
perspective of a woman in Indian society, "the Dowry system" is one of the most evil customs 
associated with marriage. The dowry system must be abolished because it is a social taboo. The 
visit to the in-laws should make every girl feel proud. In India, 5 out of 10 families are impacted 
by the dowry system. The government has passed various legislation, but dowry is still a 
common practice in our society. The author wants to provide some suggestions for controlling 


and eradicating the practice of society in the society. 
Keywords: Dowry, Menace, Harassment, Exploitive, Mistreatment, Discrimination. 
INTRODUCTION 


The offence of dowry death is a crime against society and a strong message must be sent that 
a person who commits such an offence shall be dealt with an iron hand, the Supreme Court has 
said.' In Ajhola Devi &Anr. Vs State of Jharkhand the Divisional Bench of Supreme Court- 
Justices M R Shah and B V Nagarathna has held that the legislative intent of incorporating 
Section 304 -B (dowry death) of the Indian Penal Code was to curb the menace of dowry death 
with a firm hand. The offence under Section 304-B - dowry death is an offence against society 
and such offenses have a serious impact on society. “Keeping in mind the aforesaid aspects, 
imposition of sentence for the offence of dowry death is required to be considered. A strong 
message must go in the society that a person who commits such an offence of dowry death 
and/or the offenses under the Dowry Prohibition Act shall be dealt with an iron hand,” the 


bench said. 


* The author pursuing 2"4 Year LLB (Hons) course in Dr. MGR. University Chennai 
‘https://www.outlookindia.com/national/dowry-death-crime-against-society-shall-be-dealt-with-iron-hand-sc- 
news-217581?utm_source=related_story 

Explanation: Dowry shall have the same meaning as in Section 2 of the Dowry Prohibition Act, 1961 
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The observations came while hearing an appeal filed by mother-in-law and father-in-law of a 
woman, who died within a year of marriage, challenging an order of the Jharkhand high court 
against their conviction. The top court said the demand for dowry has been established and 


proved by the prosecution. 


We get to see such instances of dowry cases being heard and discussed in TV news, press, and 
social media. In 2021, reported dowry death cases in India amounted to nearly 6.8 thousand. 
This was a gradual decrease from 2014, in which this number was approximately 8.5 thousand. 
The dowry system in India incorporates payments in the form of capital, durable goods, and 
real estate among others, made to the bridegroom from the family of the bride as a condition 


for marriage.” 
Definition of Dowry 


In the Dowry Prohibition Act, 1961, “dowry” means any property or valuable security given 


or agreed to be given either directly or indirectly- 
(a) By one party to a marriage to the other party to the marriage; or 


(b) By the parent of either party to a marriage or by any other person, to either party to the 


marriage or to any other person, 


at or before or any time after the marriage in connection with the marriage of the said parties, 
but does not include dower or Maher in the case of persons to whom the Muslim Personal Law 


(Shariat)* 


Dowry, also known as "Streedhan" in Hindi and "Dahej" in Arabic, is the jewellery and money 
that a bride brings from her parents' home. It is only considered a present if it is offered by the 
bride's side without any restrictions; otherwise, it is considered a crime. Although it is 
technically the girl's property, the groom's family frequently treats it as their legitimate 
inheritance. The amount paid as dowry has no established standard; instead, it is determined 
by the career and social standing of the groom, and it is frequently seen by the groom's family 


as payment for their efforts in raising their son to be educated. 


* https://www.statista.com/statistics/632553/reported-dowry-death-cases-india/ 
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Subtly, this tradition is seen as the uncontested idea that a girl's family is less important than 
the boy's family. Although there has been much debate and action against the tradition, it is still 
extensively practiced in our nation in the twenty-first century. The Dowry Prohibition Act of 
1965 was created by the government in an effort to abolish the dowry system. Subsequent 
reforms focused on improving the status of girls by implementing numerous social programs. 
Nevertheless, because of the social and cultural aspect of this issue, law has not had the 


expected impact on our culture. 


The National Crime Records Bureau (NCRB) has revealed statistics on dowry-related deaths 
in the nation over the past 10 years from 2010 showing that such deaths have increased over 
time despite the strict laws and efforts against dowry. About 20 dowry deaths were reported 


every day in the country between 2017 and 2021, with Uttar Pradesh recording the highest six 


deaths daily. According to data shared by Union Minister of State for Home, 35,493 dowry 
deaths were reported in the country between 2017 and 2021.4 


According to data issued by the National Crime Records Bureau (NCRB), nearly 13500 cases 
were reported in the nation in 2019 under the Dowry Prohibition Act of 1961, a 25% increase 
from the 10,046 cases reported in 2020. The biggest number of these instances nationwide— 
up to 4,594—-were reported in Uttar Pradesh. However, there was a minor decrease in dowry- 
related deaths in 2021, with a total of 6,589 instances documented, compared to 6,843 cases in 
2020, a 3.85% decrease. Uttar Pradesh has also recorded the largest number of dowry deaths 
in the nation, with 2,222 cases officially reported. Telangana recorded the most of these 


fatalities (175) among the southern states, while Kerala recorded the fewest (9) dowry deaths. 


The National Commission for Women recently reported that following COVID-19, crimes 
against women have been progressively increasing across the nation. According to data 
recently released by the Commission, the NCW received 30,865 complaints from distressed 
women in the second year of Covid-19, of which 72.5% (22,379) fell under three main 
subcategories: securing a right to life with dignity (36%), protection from domestic violence 


(21.6%), and issues involving harassment of married women, including for dowry (15%). 


4 https://www.outlookindia.com/national/35-493-dowry-deaths-reported-between-2017-21-20-deaths-daily- 
govt-data-news-245030 

4 https://indiankanoon.org/doc/1763444/ (last visited on 16.08.23) 

Definition of Dowry according to Sec 2 of Dowry Prohibition Act. 

NCRB- National Crime Records Bureau 
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The number of crimes against women in the nation has increased by 40%, according to the 
NCRB data. But a pitifully small fraction of cases result in a charge sheet. Only 10.5 percent 
of Indian police officers are women, according to the India Justice Report, which was published 


this year by organizations that promote social justice. 
The history of Dowry System in India 


Whereas initially it was the girl's parents' voluntary decision to give her presents during the 
wedding ceremony, in today's society it has become the norm. The legendary "Kanyadan" was 
associated with the Vedic period, during which marriage rites were conducted.* Dharma Shastra 
stipulates that this laudable act of Kanyadan is not complete until the bridegroom has been 
given a "Dakshina".° The real rite went as follows: the bridegroom was to receive anything in 
kind or money when she was given up to him. The dowry's original meaning has been lost, and 
aggressive components have emerged in contemporary culture in a variety of ways. In the act 


of consummating a marriage, wickedness has been deeply ingrained for many centuries. 


The dowry system existed before British rule and Indian colonialism. Dowry was not seen as 
"money" or a "fee" that the bride's parents were required to pay back then. The dowry served 
as a type of security for the wife against mistreatment by her husband and his family, which 
was one of the dowry's main functions. The bride and the groom also used the dower as a 
helping hand to start a life together after marriage. But when British rule took hold, women 
were not allowed to own any property. Women were not allowed to acquire any assets, 
including real estate or land. As a result, men started to own all of the "Gifts" that the bride's 


parents had given her.’ 


The dowry system was made compulsory during the British Raj, placing tremendous financial 
strain on the bride's family. Dowry violence has emerged as a significant issue that has been 
seen up to this point. Violence is used by the husband or his family to force the bride's family 
to give them money as a "gift." After marriage, this system makes women reliant on their 


husbands or in-laws. 


Shttps://www.thenewsminute.com/article/25-rise-dowry-cases-202 1-reveals-ncrb-data-167352(accessed on 
17/08/2023) 

® Singh MP. Emergence of Sociology in India. SOCIOLOGY FOR LEARNERS. 2022:21. 

Dakshina: Sanskrit word- “da: means offering, “kshi” means to abide. 

7 Khan, Sona. “Inheritance of Indian Women: A Perspective.” India International Centre Quarterly 27, no. 2 
(2000): 139-54. http://www.jstor.org/stable/23005497. 
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Causes of the Dowry System in India 


This exploitative system, which has many deep-seated reasons, has turned the practice of 
offering gifts and good wishes into a mandatory demand for money, respect, and subjugation. 


Below are a handful of them: 


1. Greed Factor - Dowry is an illustration of societal greed on a larger scale. Indian marriages 
are characterized by extortion carried out in the name of social custom, payment for the groom's 
educational expenses, and consideration for his financial security. Demands are made without 
shame, and silence is expected in response. The bride's family is threatened with retracting the 


proposal at the risk of ruining their reputation in the neighbourhood. 


2. Society Structure - It is primarily an expression of the patriarchal nature of the social 
restrictions placed by religion on traditional marriage practices, particularly the 
appropriateness of the groom. These restrictions forbid weddings between different religious 
groups or even between different castes, thus a suitable groom must be selected who adheres 
to the same religion. These limitations reduce the pool of potential partners, making qualified 


potential grooms a prize. This supports the practice of selling the catch to the highest bidder.® 


3. Social Restrictions - These restraints are based on the caste system and social standing. 
Preferred mates must be from the same caste, a different clan, and a social class equal to or 
higher. Due to these restrictions, fewer males are available for marriage, which encourages 


similar dowry-demanding behaviours. 


4. Social Status of Women - Because of how deeply ingrained the idea of women's inferiority 
is in Indian culture, it is unquestionably acceptable to treat them like commodities. Evil 
traditions like dowry become more entrenched in society when marriage is seen as the pinnacle 


of female success. 


5. Illiteracy - Another factor in the prevalence of this predatory system is the absence of formal 
education for girls, whether due to superstitions or the idea that educating girls won't make 


them good housewives. 


8 https://learn.culturalindia.net/essay-dowry-system-india-causes-effects-solution.html 
Patriarchal nature: social organization marked by the supremacy of the father in the family. 
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6. Ability to follow Customs- Indians are tradition-conscious. As a result, individuals often do 
not examine them and adhere to traditions without questioning them. Dowry is one such 


horrible ritual that is still practiced. 


7. The need to Show Off- In our nation, dowry is frequently used as a way to flaunt social 
standing. How much one spends on a daughter's wedding or how much gold is donated is 
sometimes used as a gauge of one's social standing. The practice of dowry demands and the 
treatment of boys as superiors in the marriage market are both easily justified from this 


viewpoint. 


Our society is where men are considered superior to women in aspects of physical and mental 
capabilities and women are considered second-tier citizens, fit to do only domestic roles. 
Though such perceptions are changing of late, still we see them being treated as a burden in an 


economic sense by the family and mainly by the father. 
Effect of Dowry in Indian Social and Cultural context 
Discrimination and Violence Against Women 


The dowry system contributes to excessive family discrimination and supports violence against 


women, which can take many forms, from emotional abuse to physical harm and even murder.” 


In this country, brides being set on fire by their in-laws is scarcely unusual. Women who endure 
constant physical and psychological abuse are more likely to experience depression and attempt 
suicide. According to statistics from 2016, dowry demand causes 20 women's deaths each day 


in India. 


Perpetuation of Injustice and Gender Inequality 


We have observed that as a result of the dowry system, women are perceived as liabilities, 
frequently subjected to subordination, and treated unfairly, whether in terms of education or 


financial support. 


°Sharma I. Violence against women: Where are the solutions? Indian J Psychiatry. 2015 Apr-Jun; 57(2):131-9. 
doi: 10.4103/0019-5545.158133. 
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In fields of education where boys of the family are given primacy, girls are frequently 
marginalized. From a very young age, they are pressured to perform household duties, and 


several limitations are placed on them in the sake of maintaining the honour of the family. 
Financial burden on the Bride’s family 


Families from lower socioeconomic classes who send their daughters to work and earn some 
money to assist them save up for the bride's dowry are financially burdened. Although the 
typical middle class families do send their daughters to school, they do not give them priority 


when choosing a career path. 
Women’s careers being sabotaged 


One of the negative repercussions of the dowry system is the underrepresentation of women in 


the labour field and the resulting lack of financial independence. 
Ending up Single 


Despite being educated and professionally capable, many girls in our culture choose to remain 


single since their parents are unable to meet the high demand for pre-marriage dowry. 
Objectification of Women 


Many bride's families today use dowries as investments to seek out lucrative business 


possibilities. This reduces women to becoming merely commodities or objects of trade.!° 


Dowry System long-term effects 
The following long-term effects result from the short-term effects. 
Gender Imbalance 


In India, the child sex ratio (CSR) is unnaturally skewed due to gender inequality, which is 


caused by aborting female pregnancies and killing girl babies, both of which are deeply 


10) Essay On Dowry System in India - Causes, Effects & Solution (culturalindia.net) 

Lucrative - producing a great deal of profit. CSR- Child Sex Ratio Article on Gender Equality - 98% of 
employment gap between men and women due to gender discrimination: Report | Latest News India - Hindustan 
Times 
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despised acts. The CSR is 830 females for every 1000 boys in places like Haryana and 


Rajasthan, where these practices are most common. 
Loss of Self-Esteem in Women 


It is quite difficult to maintain a high level of self-regard if you are a woman in a country where 
there has been a long history of discrimination against women. Women naturally believe that 
they are unable to make any contributions to society. Their feeling of worth plummets, and they 


are subjected to injustice more and more. 
DISCUSSION: 


Dowry was originally intended to provide the bride with stability in her new household, but as 
time went on, people adjusted its meaning to suit their own desires. We would use whatever 
means possible to put an end to this horrible social practice and protect our daughters and their 
promising futures. The idea here is that parents shouldn't have to force anything on their girls 
in the name of tradition; instead, they should be free to cheerfully give their daughters whatever 
they choose. The practice of Dowry is an absolute disgrace to our society and civilization in a 
whole. The Dowry system still exists in some communities outside the reach of the law. Brides 
are being murdered and tortured for personal gain, which is a shame for all of humanity. Since 
there should always be awareness of this issue, we should spread the word about it and remain 


vigilant for any signs of evil so that we can act swiftly and report to the Police. 


The Dowry Prohibition Act of 1961 was passed by the Parliament to outlaw the practice of 
dowry and protect women who are its victims. It was aimed at banishing the terrible practice 
of dowry from society and ending violence against married women due to dowry and dowry 
deaths. Offering and accepting dowry is a cognizable offence under section 7 of the Dowry 
Prohibition Act of 1961, a criminal statute. Cases may be filed based on the victim's self-report, 
police reports, information from the victim's parents or other relatives, or complaints made with 
any NGO. Under this Act, the offense is neither bailable nor compoundable (the case cannot 
be handled outside of court once it has been filed). If any person gives or takes or abets the 
giving or taking of dowry, he shall be punishable with imprisonment for a term which shall not 


be less than five years.'! 


"| https://www.legalserviceindia.com/legal/article-11450-dowry-prohibition-act. 
Sec. 7 (c) - DPAct- it shall be lawful for a Metropolitan Magistrate or a Judicial Magistrate of the first class to 
pass any sentence authorized by this Act on any person convicted of an offence under this Act. 
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In accordance with Section 8(a), the criminal must demonstrate his innocence, the absence of 
any Dowry acceptance, and the absence of any Act-related offenses. This regulation is known 
as "Strict Liability." According to the criminal law principle, an accused person is deemed 
innocent until their guilt is established, and it is the responsibility of the prosecution to establish 
beyond a reasonable doubt that the accused committed the crime. The burden of proof transfers 
to the accused in this provision, making an exception to the normal rule. This Act's unique 


features include amendments to the Indian Penal Code and the Indian Evidence Act. 


The Indian Penal Code section 498(a) defines Cruelty. This section has been amended to make 
cruelty to a woman by her husband or in-laws and forcing her to meet their unlawful demands 
of Dowry will attract punishment with imprisonment up to three years with a fine. According 
to Indian Evidence Act Section 113(a) & 113(b), if atrocities and harassment is proved and 
the victim dies an unnatural death within seven years of her marriage, the Court will presume 


that she has been driven towards suicide by her husband and his relatives. 


The above-mentioned codes are the ambit of protection offered to a woman in India by the 
State. Despite these laws, the practice of giving and taking dowry is seen as commonly and 
widely prevalent in our society, though there has been a decline among some communities in 
the last few years. In general, any violence against women is a social, economic, 


developmental, legal, educational, human rights, and health (physical and mental) issue. 


How to tackle the social evil of Dowry? 

Because it is a social taboo, the dowry system needs to be eliminated. Every girl should be 
pleased of herself for visiting her future in-laws. In India, the dowry system has an effect on 5 
out of 10 families. Despite the laws that have been implemented by the government, dowry is 
still a widespread practice in our society. As a result, we must all start taking action to stop it. 
We should start with our own homes. At home, boys and girls ought to have the same treatment 


and opportunity. '? 


Sec.8A. — DPAct- Burden of proof in certain cases. —Where any person is prosecuted for taking or abetting the 
taking of any dowry under section 3, or the demanding of dowry under section 4, the burden of proving that he 
had not committed an offence under these sections shall be on him. 

Sec-498a- IPC- 'Whoever, being the husband or the relative of the husband of a woman, subjects such woman to 
cruelty shall be punished with imprisonment for a term which may extend to three years and shall also be liable 
to fine. 

2 Sec. 113 A- IEA-1872- Presumption as to abetment of suicide by a married woman 

Sec. 113B- TEA- 1872 deals with dowry death under section 304-B, of IPC 

Sec. 304 B- IPC- (2) Whoever commits dowry death shall be punished with imprisonment for a term which 
shall not be less than seven years but, which may extend up to life imprisonment. 
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They should both receive an education and be given the freedom to live independently. The 
two most potent and precious gifts that parents can give to their daughters are education and 
independence. She will only be able to become financially stable and a valuable family member 
through education, gaining her respect and a respectable family position. Therefore, the finest 
dowry a father can provide his daughter is a top-notch education, mentoring, and 


encouragement to follow her goals. 


Gender equality should be a goal for society. To address gender disparities, states should 
examine gender-disaggregated statistics from many aspects of life, including pregnancy, early 
childhood, primary education, nutrition, livelihood, access to healthcare, and other areas. In 
order to reduce workplace bias and create supportive work environments, expanding childcare 
and maintaining the safety of public transportation are essential. Equal home duties and 


responsibilities should be assigned to men and women. 


SOLUTIONS TO DOWRY SYSTEM 
1. Law/Through Legislation: 


To outlaw the practice of dowry and the harm it causes to women, numerous laws have been 
passed. On May 20, 1961, the Dowry Prohibition Act was passed with the intention of 
eradicating the immoral practice from society. The act punishes both those who give dowries 


and those who accept them, declaring both practices to be illegal. 


During the marriage, it involves the exchange of money, jewellery, and significant security. 
Demanding dowry has a minimum fine and prison sentence of 15,000 rupees.(3) The Criminal 
Procedure Code's Section 198A and the Indian Penal Code's Section 498A both handle 
situations in which the husband or his family treats the woman cruelly. The bride's family may 
also assert that the husband's family promoted the suicide of their daughter within seven years 


of the wedding under the recently enacted Section 113A of the Indian Evidence Act. 
2. Enforcement: 


To combat a societal ill, it is never sufficient to merely introduce acts and alter sections. This 
necessitates the stern and brutal application of such laws. There is still much room for 
improvement in that area. Although the authorities take such accusations very seriously, a lack 
of competent investigative techniques frequently results in the accused being released. In order 
to ensure that the law is enforced, the government must implement a zero-tolerance policy for 


such criminals. 
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3. Social Awareness: 


The first step in ending the practice is to raise public knowledge of the drawbacks of the dowry 
system. Campaigns should be created to reach the lowest rungs of society and disseminate 
awareness of the laws prohibiting dowry. Additionally, there is a need to advocate for the 
importance of educating young girls. Scrutiny of a marriage process and ceremony by an NGO 


may help. 


4. Women’s Education and Independence: 


Education is important to develop your eyes and ears to a world beyond what you can see right 
away. It's also necessary to establish your life's purpose. We must all place a strong emphasis 
on educating girls in order to combat pervasive social ills like dowry. They will be able to speak 
out against the practice of dowry and continuous marginalization if they are aware of their 
rights. Additionally, they will be able to work toward independence and stop seeing marriage 


as their only path to redemption. 


There are many dowry eradication schemes in India. Here are a few examples: 


1. The Dowry Prohibition Act, 1961: This act prohibits the giving and taking of dowry 
in any form. It also prescribes penalties for violators. 

2. The Protection of Women from Domestic Violence Act, 2005: This act provides for 
the protection of women from domestic violence, including dowry harassment. 

3. The Beti Bachao, Beti Padhao Scheme: This scheme was launched by the government 
of India in 2015 to promote the girl child and discourage the practice of dowry. 

4. The Swadhar Scheme: This scheme provides financial assistance and other support to 
women who have been victims of dowry harassment or violence. 

5. The Mahila Samakhya Programme: This program is implemented by the Ministry of 
Women and Child Development to empower women and raise awareness about the ills 


of Dowry. 


Legal developments in the Dowry Prohibition Act!* 


Following are two amending acts which complimented the Dowry Prohibition Act of 1961: 


¢ The Dowry Prohibition (Amendment) Act, 1984. 


'3 Dowry Prohibition Act (legalserviceindia.com) 


ISBN: 978-93-95054-65-2 267 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


¢ The Dowry Prohibition (Amendment) Act, 1986. 


The salient Features are as follows: 


1. Short Title and Commencement of the Act: 
¢ The regulations, which were established in 1985, are referred to as the Dowry 
Prohibition (Maintenance of Lists of Presents to the Bride and Bridegroom) Rules. 
¢ The regulations shall take effect on October 2nd, 1985. This day has been set aside for 
the Dowry Prohibition Act to go into effect. 


2. Rules that mandate the accordance of the presents are to be maintained: 
¢ Only the bride will keep track of the list of gifts that were given to her at the time of the 
wedding. 
¢ While only the bridegroom will keep track of the list of gifts that are given to him at 
the time of the wedding. 


3. Every list of presents that are being referred to in sub-rule (1) or sub-rule (2) above: 
¢ It must be written and produced either during the marriage or as soon as feasible after 
the wedding. 
¢ It must include a quick summary of the current situation. 
¢ A rough estimation of the gift's value. 
¢ The name of the individual who gave each other their gift. Additionally, a description 


of the relationship between the gift-giver and the bride or groom should be included. 


4. This shall be signed by both the bride and the bridegroom 


Few important case laws related to dowry 

1. In Arjun Dhondiba Kamble v. State of Maharashtra 1993 (3) Bom CR 473 the court held 
that "Dowry" in the sense of the expression contemplated by the Dowry Prohibition Act is a 
demand for property of valuable security having an inextricable nexus with the marriage, 1.e., 
it is a consideration from the side of the bride's parents or relatives to the groom or his parents 
and/or guardian for the agreement to wed the bride-to-be. But where the demand for property 
or valuable security has no connection with the consideration for the marriage, it will not 


amount to a demand for dowry. 
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2. Arnesh Kumar v/s State of Bihar, 2014 (8) SCC 273 


There has been a phenomenal increase in matrimonial disputes in recent years. The institution 
of marriage is greatly revered in this country. Section 498-A IPC was introduced with an 
avowed object to combat the menace of harassment to a woman at the hands of her husband 
and his relatives. The fact that section 498-A IPC is a cognizable and non-bailable offense has 
lent it a dubious place of bride among the provisions that are used as weapons rather than shields 
by disgruntled wives. The simplest way to harass is to get the husband and his relatives arrested 
under these provisions. In quite a number of cases, bedridden grandfathers and grandmothers 


of the husband, and their sisters living abroad for decades are arrested. 


CONCLUSION 
As dowry is ingrained in the social fabric of our nation, it is persisting in India across all 
socioeconomic spectrums in spite of government efforts to control it. It calls for strict 
enforcement of the law and creates awareness about such laws. Providing education and 
financial freedom for women, appealing to people's social and moral consciences, and 
effectively enforcing laws that prohibit the dowry system can all contribute to the elimination 


of this unpleasant dowry menace to varied degrees. 


Women who experience dowry-related harassment should not hesitate to seek legal redress. 
Improvement in the quality of education and employment opportunities for youth indirectly 
helps in curbing the menace by improving of economic conditions of families. The proper 
implementation, monitoring, and reinforcement of the laws as well as fair application of 
penalties to all violators, are all necessary for control. Otherwise, control of this social evil 


would be exceedingly difficult. 
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SECTION 498-A JUDICIAL NOTE 
Ravani Ukti Nayudu * 


ABSTRACT 

Mother-in-law treating daughter-in-law with cruelty; Wife's dying declaration can be used to 
prove cruelty even if husband is acquitted of charges relating to her death... are some recent 
headlines, among others, that have dealt with Section 498-A of the Indian Penal Code (hereafter 
abbreviated as IPC) 1860. This provision was introduced at a time when the husband or his 
relatives majorly demanded additional properties or valuables from his wife or her relatives, 
which extended to obtaining them through cruel acts, causing the woman to either succumb to 
this cruelty until the end of her life or to end her life. These deaths occurred on a regular basis, 
alerting law enforcement to curtail and put a stop to it. This resulted in the introduction of 
Section 498-A, which criminalised cruelty to the wife by the husband or his relatives. 

This article will examine the conception and components of Section 498-A, as well as its 


application, through case studies of two recent rulings of the Indian judiciary. 
Keywords —Section 498-A (Indian Penal Code 1860), Cruelty, Dowry, Judicial Decisions 


INTRODUCTION 

Violence against women has taken many forms and is a global concern. Women have endured 
and continue to face violence in various forms, regardless of their age, marital status, or other 
distinctions. Married women in India endure violence primarily in the form of domestic abuse 
and dowry demands. Once upon a time, the latter was on the rise, which ensued to the former. 
The husband or his relatives execute cruel deeds against the woman, whose life ends as an 
ultimatum. 

Article 2(a) of the Declaration on the Elimination of Violence Against Women (1993)! 
mentions about physical, sexual, and psychological violence in the family, which covers, 


among other things, dowry-related violence and other traditional practises harmful to women. 


* 4 year, BA.LLB (Hons), Dr. M.G.R. Educational and Research Institute, Chennai 

' Article 2(a) Physical, sexual and psychological violence occurring in the family, including battering, sexual 
abuse of female children in the household, dowry-related violence, marital rape, female genital mutilation and 
other traditional practices harmful to women, non-spousal violence and violence related to exploitation 
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The Indian State has over the years added gender-specific provisions to general criminal laws 
to combat harmful practises against women. Section 498-A, which punishes acts of cruelty by 


the husband and his relatives towards the wife, is one such provision. 


This section can be connected with two other legislations i.e., The Dowry Prohibition 
Act 1961 and The Protection of Women from Domestic Violence Act 2005. 
The Dowry Prohibition Act of 1961 was enacted to curb and prohibit the practice of dowry in 
India. It penalises both giving and receiving, and demanding of dowry. Though the section and 
the enactment differ in scope, with the former dealing with acts of cruelty and the latter with 
dowry, section 4” of the Act is relevant to the provision because it penalises the act of dowry 
demand, and the provision penalises the act of cruelty in demand of such dowry. 
The Protection of Women from Domestic Violence Act of 2005 was enacted to ensure more 
effective protection of the rights of women who are victims of violence of any sort occurring 
within the family. This legislation is broader in scope and covers a range of acts which 
constitute domestic violence. At its base, it includes acts of harassment, injuries, harm and acts 
of threat of endangerment to life. This legislation is particularly significant to Section 498A as 
it includes the following within its definition? of domestic violence: harasses, harms, injures 
or endangers the aggrieved person with a view to coerce her or any other person related to 


her to meet any unlawful demand for any dowry or other property or valuable security. 


Section 498A IPC*: Conceptualization 

The provision was introduced by the Criminal Law (Second Amendment) Act of 1983, which 
sought to amend all the criminal laws i.e., the Indian Penal Code 1860, the Code of Criminal 
Procedure 1973 and the Indian Evidence Act 1872. 

The reasons for its emergence can be understood from the Statement of Objects and Reasons.° 


The increased frequency of dowry deaths was regarded as the main factor. This was reduced 


? Penalty for demanding dowry.—If any person demands, directly or indirectly, from the parents or other 
relatives or guardian of a bride or bridegroom, as the case may be, any dowry, he shall be punishable with 
imprisonment for a term which shall not be less than six months, but which may extend to two years and with 
fine which may extend to ten thousand rupees 

3 Section 3(b) of the Act 

4 Husband or relative of husband of a woman subjecting her to cruelty—Whoever, being the husband or the 
relative of the husband of a woman, subjects such woman to cruelty shall be punished with imprisonment for a 
term which may extend to three years and shall also be liable to fine. 

> “The increasing number of dowry deaths is a serious concern... cases of cruelty by the husband and relatives 
of the husband which culminate in suicide by, or murder of... amend the Indian Penal Code... to deal 
effectively with cases of cruelty to married women by their in-laws” 
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down to situations of cruelty by the husband or his relatives, culminating in the vulnerable 
woman's suicide or murder. 
This led to the amendment of IPC 1860 via insertion of Chapter XX-A°, which aimed to 


effectively deal with cases of cruelty to married women by their in-laws. 


Category of the Offence 
The offence is stated to be cognizable’ under the following conditions; 

e Information relating to the commission of the offence is given to the officer-in-charge 
of a police station by the victim of the offence or a relative of the victim of the offence, 
or in their absence, by any public servant authorized by the State Government in this 
behalf. 

e A police report or complaint is made by the victim of the offence or by her father, 
mother, brother, sister or by her father’s or mother’s brother or sister or with the leave 


of the Court, by any other person related to her by blood, marriage or adoption. 


Ingredients 
The essential ingredients that make up section 498-A are; 
e Offender must be the husband or relative of the husband of a woman 
e Offender must subject such woman to cruelty 
Penalty — imprisonment for a term extending to three years and liability to fine. 
For an act to penalized as cruelty under this provision, the following ingredients are to be 
present; 
e = Willful conduct of such nature which is likely to drive the woman to commit suicide or 
causes grave injury or danger to life, limb or health (whether mental or physical) 
e Harassment of the woman with a view to coercing her or any person related to her to 
meet any unlawful demand for any property or valuable security; or on account of 


failure by her or any person related to her to meet such demand. 


° titled as “Of Cruelty by husband or relatives of husband” 
T specified via amendment in the First Schedule of the Code of Criminal Procedure 
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Case Study 1 (Meera v. State®) 


Case Details 
Case Title Meera v. State (The Inspector of Police 
Thiruvotriyur Police Station Chennai) 
Case Number Criminal Appeal No. 31 of 2022 
Date of Decision January 11, 2022 
Jurisdiction Criminal Appellate Jurisdiction; Hon’ble 
Supreme Court of India 
Bench e Justice M.R. Shah 
e Justice B.V. Nagarathna 
Backdrop 


» 


» 


» 


» 


» 


Mother of the victim (deceased) alleged that the accused (son-in-law, mother-in-law, 
daughter-in-law and father-in-law) harassed the victim for want of jewels and was 
subjected to torture/cruelty. 

Due to the above stated reason, the victim had immolated herself. The victim was taken 
to the hospital, however, she succumbed to the injuries. 

Mother of the victim lodged a complaint against the accused and they were charged 
with offences under sections 498A and 306 of IPC. 

The case commenced in the Court of Sessions as Sessions Case No. 203 of 2008. The 
Trial Court on appreciation of evidence convicted the accused? for the prescribed 
offences. 

Feeling aggrieved with judgement and order of conviction, the accused appealed to the 
High Court. By impugned judgment and order, the High Court has partly allowed the 
said appeal and has acquitted all the accused for the offence under Section 306 IPC and 


also set aside the conviction in respect of accused Nos. 1 and 3 for the offence under 


Shttps://www.scconline.com/blog/post/2023/04/12/cruelty-against-married-woman-latest-supreme-court- 
judgments-on-498a-in-2022/ 

Judgement Copy: 

https://main.sci.gov.in/supremecourt/201 9/4463 1/4463 1_2019_42_1502_32528 Judgement_11-Jan-2022.pdf 

° (accused no.4 — father-in-law was acquitted; accused nos. 1-3: No. 1, husband of the deceased; No. 2, mother- 
in-law of the victim and No. 3, sister-in-law were convicted) 
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Section 498A IPC. However, the High Court has maintained the conviction and 
sentence in respect of accused No. 2 for the offence under Section 498A IPC. 
» Feeling aggrieved with the impugned judgement, accused no.2 has brought this present 


appeal. 


Observations 
The Hon’ble Apex Court observed that; 
e The appellant submitted that because the deceased's injuries were severe and totaled 
96% of her body, she would not have been able to provide a statement. 
e It was also said that the main cause of the deceased's suicide was a disagreement 
between her and her husband, as well as other family members, because the former did 


not want the latter to travel to Saudi Arabia. 


Decision 
It was held by the Hon’ble Apex Court that; 
i. The conviction of the appellant is confirmed/maintained. 
li. Considering the age of the appellant, instead of one year R.I. for the offence under 
Section 498A IPC, the appellant is directed to undergo imprisonment of three months 


R.I. with fine and the default sentence as imposed by the Trial Court. 


Case Findings 

>» The Court reached the opinion that it has been established and proved that the deceased 
was subjected to torture/cruelty by the appellant with regard to jewels. 

>» The statement of the prosecution witnesses | and 2 clearly stated that the deceased was 
frequently subjected to harassment by her mother-in-law for not adorning jewels. These 
statements were upheld by the witnesses despite a detailed cross-examination. 

> The Court examined the actions of the mother-in-law and stated that [fa lady, i.e., the 
mother-in-law herein does not protect another lady, the other lady, i.e., daughter-in- 
law would become vulnerable. As the husband was stated to staying abroad, it becomes 
the duty of the mother-in-law to to take care of her daughter-in-law, rather than 
harassing and/or torturing and/or meting out cruelty to her daughter-in-law regarding 


jewels or on other issues. 


ISBN: 978-93-95054-65-2 274 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


>» Defining the seriousness of the offence, the Apex Court observed that; When an offence 


has been committed by a woman by meting out cruelty to another woman, i.e., the 


daughter-in-law, it becomes a more serious offence. 


Case Study 2 (Surendran v. State of Kerala!) 


Case Details 
Case Title Surendran v. State of Kerala 
Case Number Criminal Appeal No. 1080 of 2019 
Date of Decision May 13, 2022 
Jurisdiction Criminal Appellate Jurisdiction; Hon’ble 
Supreme Court of India 
Bench e Justice N.V. Ramana 
e Justice A.S. Bopanna 
e Justice Hima Kohli 
Backdrop 


» 


» 


» 


» 


The appellant was married to the deceased, and the latter lived in their matrimonial 
home with the former and his relatives. 

It was alleged that the appellant and his family members began harassing the deceased 
shortly after the marriage and demanded additional dowry. 

The deceased once attempted to commit suicide by consuming poison due to the mental 
harassment by the accused persons. However, she recovered. During the course of her 
treatment at the hospital, the parties (of which appellant was also a part) reached a 
settlement in which it was agreed that no more dowry demands would be made. The 
persecution persisted, and the deceased committed suicide by hanging herself in her 
own house. 

The prosecution charged the appellant, his parents and his two brothers under Sections 


304B and 498A of the IPC. The accused were found guilty of the offences by the Trial 


‘0 https://www.livelaw.in/top-stories/supreme-court-dying-declaration-cruelty-498a-304b-ipc-surendran-vs- 
state-of-kerala-2022-livelaw-sc-482-199060 

Judgement Copy: https://main.sci. gov.in/supremecourt/2019/6967/6967_2019_1_1502_35850_Judgement_13- 
May-2022.pdf 
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Court following the examination of all the witnesses and examination of the documents 
submitted by the prosecution and defence. 

» The Appellate Court acquitted the appellant's brothers of both counts; however, the 
appellant's and his mother's conviction and punishment were upheld. 


» Aggrieved, the appellant'! filed a special leave petition to the Supreme Court. 


Observations 
The Hon’ble Apex Court observed that; 
- The submissions made by the appellant are two-fold: 
e The suicide note and other statements made by the deceased cannot be relied upon by 
the Court for convicting him under Section 498A of the IPC as they do not fall within 
the scope of Section 32(1) of the Indian Evidence Act, 1872. 
e The fact that the deceased’s wife was being harassed is clear from the evidence of the 


mother of the deceased. 


Decision 
It was held by the Hon’ble Apex Court that; 
i. The Court saw no reason to interfere with the impugned judgment passed by the High 
Court in confirming the conviction of the appellant under Section 498A of the IPC. 


ii. ‘The appeal was accordingly dismissed. 


Case Findings 

> The court noted previous rulings and stated that, in some circumstances, the evidence 
of a deceased wife concerning cruelty could be accepted in a trial for a charge under 
Section 498A of the IPC under Section 32(1) of the Evidence Act. 

> However, some prerequisite conditions must be met before the evidence can be 
admitted. 

e The cause of death must come into question in the matter. 

e The prosecution must demonstrate that the evidence sought to be admitted under 


Section 498A of the IPC also relates to the circumstances of the transaction of the death. 


'! The appellant’s mother has not filed any appeal before this Court. 
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> Yet, in this case, the Court decided that it was unnecessary to do the process to establish 
whether the deceased's statement might be entered under Section 32(1) of the Evidence 
Act. It was also stated that the appeal might be determined without taking this into 
account because the other evidences on record plainly demonstrates the appellant's guilt 


beyond a reasonable doubt. 


A Word of Caution 

The best way to interpret the law is to think of it as having "two sides of the same coin"—the 
law and its provisions are the coin, and the two sides are conflicting circumstances. 

Every law in this regard has the potential to be misused, in addition to protecting and 
preventing, which is being noted attentively in recent rulings. 

The Supreme Court recently quashed the criminal proceedings in the case of Abhishek v State 
of Madhya Pradesh (2023)'*, ruling that; “...making a vicious complaint... clearly shows that 
her motives were not clean ... and she clearly wanted to wreak vengeance against her in-laws... 
they are so farfetched and improbable that no prudent person can conclude that there are 
sufficient grounds to proceed against them.” 

Similarly, the Calcutta High Court quashed the criminal proceedings in the case of Swapan 
Kumar Das @ Swapan Das & Anr. Vs. State of West Bengal & Anr (2023)'3, ruling that; 

“the legislature has enacted the provision of Section 498A to strike out the dowry menace from 
the society. But it is observed in several cases that by misusing of said provision new legal 


terrorism is unleashed.”’ 


CONCLUSION 
The article explored section 498A from the standpoint of dowry demand, or how that desire 
was met by using cruel deeds. It discussed two cases on women whose fates ended through 
suicide as a result of the said deed and how the perpetrators were convicted. In one case, the 
significance of maintaining a positive relationship was emphasized and in the other, how the 


final words of the victim can serve as crucial and admissible evidence. 


‘https://www.barandbench.com/news/supreme-court-quashes-section-498a-ipc-case-against-in-laws 
Judgement 
Copy:https://main.sci.gov.in/supremecourt/2015/23238/23238_2015_3_1501_46679_Judgement_31-Aug- 
2023 .pdf 

'S https://www.barandbench.com/news/women-unleashed-legal-terrorism-misusing-section-498a-ipc-calcutta- 
high-court 

Judgement Copy: https://images.assettype.com/barandbench/2023-08/bda93773-b6c9-4ff0-bcf8- 
a3328417e313/Swapan_Kumar_Das___ Swapan_Das_vs_State_of_West_Bengal.pdf 


ISBN: 978-93-95054-65-2 21) 


Expanding Horizons of Family Law in India — Young Minds’ Perspectives 


However, it became a double-edged sword, prone to misuse, as evidenced by the brief remarks 
of the last two cases. 
This makes it critical that provisions like these be stringently enforced so that justice can be 


served to the true victims rather than the veiled ones. 
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and students, havinga flair for writing on various 
themes starting from the changing dimensions of the 
joint family system till the impact of newly evolving 
Artificial Intelligence Technology having the potential 
of revolutionizing the Family Court Procedures.It runs 
through surrogacy, adoption, live -in-relationships, 
same sex marriages and uniform civil code. It is a 
valuable addition to the existing literature on family 
law jurisprudence and useful for budding students’ 
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